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31

41

bill to be entitled
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Series / Y., Carto '{1�

An act relating to civil procedures in certain

1.2

tax controversies; amending s. 26.012(2)(e),
Florida Statutes, 1980 Supplement, providing

1.2/1

original jurisdiction in the circuit courts for
actions relating to the legality of certain tax

al

tt .J

1.2/2

assessments; amending ss. 199.062(5)(b),
201.17(3), 212.12(5), and 214.40(1), Florida

1.2/3

Statutes; amending s. 206.44(1), Florida
10

Statutes, und adding subsection (3) thereto;

11

amending s. 206.94(1), Florida Statutes, and

12

adding subsection (3) thereto; adding

13

subsection (7) to s. 214.43, Florida Statutes;

14
15
i6

17

amending s. 199.052(9) (d), Florida Statutes,
1980 Supplement, and adding paragraph (e)
thereto; amending ss. 198.18, 211.33(3)(f) and
624.509(3)(e), Florida Statutes, 1980

i8

Supplement; creating s. 203.07, Florida

19

Statutes; authorizing the Department of Revenue

70

to settle or compromise certain taxes,

21 !

penalties, and iilterest; creating s. 213.19,

22

Florida Statutes, relating to the jurisdiction

23

of circuit courts in specific tax matters,

24

administrative hearings and appeals, the time

25

for commencing actions, parties and deposits;

26

creating s. 213.20, Florida Statutes, providing

27

for certain tax actions in circuit court and

28

under the Administrative Procedure Act;

2'1

creating s. 213.21, Florida Statutes, relating

30

to informal conferences c1nd compromises with

:Jl

respect to certain tax matters; creating s.
1
COD!r�G: Words in .,__,u>�-k t4+oi.,-gh- type ore dclctions from existing law; words undcrlinc-d arc. additions.

1.2/4
1.2/5
1. 2/6

·--

1.2/7

1.2/8
1. 2/9
1.2/10
1. 2/11

1.2/12

1. 2/13

'(

196-334A-4-l
"petitioner n and the department shall be desiynated the

3. 65

21 "res.2_ondent."
( 3)

In any administratiy�_proceeding brought pursuant

Ji to s. 120.57, the department's burden of proof, except as

3.66
3.67

otherwise spe��fically provided by general law, shall be
61 limited to a showin� that an assessment has been made against

3.68

the taxpayer and the factual and legal grounds upon which the
81 de12_artment made the assessment.
?

Section 13.

Section 213. 21, Florida Statutes, is

213.21

12

(1)

3.69
3.70

101 created to read:
11

3. 6 9

Informal conferences; com.Eromises.--

The Depa�_t��nt of Revenue may adopt rules for

131 establishin<1__:i__r1formal conference J2.rocedures within the

l:lus
l:lus
3.72

1.11 department for resolution of disput��l_cl_t:__� to assessment
15 I of ta:<es, interest and penal ties, and for _informal hearings

3.73

161 under s. 120.57(2).

3.74

17

( 2)

The executive director of the de12_artment or his

l:lus

rn: designce is authorized to enter into written closing

3.75

19, agreements with any taxpaver settling or compromising the

3.76

20j taxpayer's liability for any tax, interest or penalty assessed
211 under any of the chapters specified in s. 213.19 (1), except
I
221 taxes imposed under chapter 206 and estimated tax penalties

3.77

23! p_rovidcd foi: in ss. 211.33(5)(a), 220.34(2), and

3.78

24

624.509(3) (b)

25

department and are approved by the department and signed by

When such closing agreements approved by the

3.79

3.80

�I the executive director or his designee and the taxpayer, they
27

shall be final and conclusive and, except upon a showing of

3.81

22 ! fraud or mispresentation of material fact or except as to
adjustments pursuant to ss. 220.23 and 198.16, no additional

3.82

W

assessment shall be made by the department against the

3.83

31

taxpayer for the tax, interest or oenal ty specified in the
10
C0Dlt4G: 'Hords in ��ck. 1-h-f.Q"'"'}h type arc deletions from exi�ting low; words underlined ore additions.

196-334A-4-l

closing agreement for the time period specified in the closing

13.84

agreement,

14.1

and the taxpa_yer shall not be entitled to institute

anv judicial or administrative proceedings to recover any tax,
interest or oenalty paid pursuant to the closing agreement.
The department is authorized to delegate to the executive
61 director the authority to approve any such closing agreement
resulting in a tax reduction of less than $25,000.
A taxpayer's liability for any tax or interest

( 3)

9[ specified in s. 213.19(1),

exceot taxes imposed under chapter

10[ 206, may be compromised by the deoartment upon the grounds of

4. 2
4. 3
4. 4
l:lus

4. 6

11 I doubt as to liability for or co_ll_ectci_l)_ility of such tax or

4. 7

12! interest.

4. 8

A taxpayer's liability under anv of the chapters

13[ for penalties specifie_d )�_s_-�21�._19(1), exc::ept those provided
lJI for in ss. 211.33(5)(a),

220.34(2),

14. 9

and 624.509(3) (bl_, may be

15! settled or compromised if it is determined by the department

4.10

161 that the noncomeliance is due to reasonable cause and not
171 willful neg_ligencE?_� _w_i_l__l_i_u_l_�lect or fraud.
181 shall maintain records of all compromises,
i9

1

shall state the basis for the compromise.

The dep_artment

4.12

and the records
The records of

4.14

20; compromise shall not be subject to disclosure pursuant to
21[ chapter

and shall be considered confidential information

119,

221 g_o_�_rn_ed b��rovisions of s. 213. 053.
00
la,I

( 4)

The department is authorized to enter into

2JI agreements for schedulinq payments of taxes,
25

27

29

4.16

l: lus
4.17

e_enal ties.

26 i
I

28

interest and

4.15

( 5)

30 :

Section 14.
c re a t ed

Section 213.22,

Florida Statutes,

is

4.19
4.20

to read :
213.22

4.18
4.19

and pr_o_cedures for im_p_lementati.on of this section.

I
1

The department sha_ll _establish by rule guidelines

Technical assistance advisements.--The

31! depar_tmcnt may issue informal technical assistance advisements

11
COOING: 't.'nrdr, 1n f...-:f-l.l�k th,->-u9h type ore deletion<,, from cxi!.ting low; word� uncfor.lincd ore additions.

l:lus
14.21

i
Florida De artment of
Protest and Appeals

1.

Your Available Options

a.

If you agree
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If you agree with the findings of the the Department, please sign and return the
enclosed agreement form which will enable us to expedite the closing of your case.
If you owe additional tax and penalties and wish to pay, please make your check
payable to the Department of Revenue. You should also include interest on the addi
tional tax, but not on penalties, at 12 percent from the due date of the return to
the date of payment.
If the examination results in an overpayment, we can process your refund more
expeditiously if you will sign and return the enclosed form. Any interest allowable
by law will be computed as the rate of 6 perc·ent on the amount of the overpayment.
b.

If you do not agree

If you do not agree with the findings of the Department, we urge you to avail
yourself of the appeals opportunities set forth below.

2.

Appeals Opportunities

a.

Departmental Conference Policy

It is the policy of the Department to afford an opportunity for a conference
with the Department's Conferee to all taxpayers who believe they have reason to pro
test a proposed deficiency, assessment, denial of a claim for refund, imposition of
a penalty or any other Departmental determination adverse to the tax liability or
status of taxpayers under its jurisdiction.
A conference may be had by filing a protest in the manner described below. The
Department's conferee will arrange for a conference where you or your representative
will have ample opportunity to discuss all disputed issues with him. Departmental
conferences are conducted informally and no official record will be made of the
proceedings.
A written protest is not required for a conference but, in most cases, it will
be advantageous for the taxpayer because otherwise the conferee will have only the
auditor's report to study. A written protest will be necessary in any case where
the taxpayer does not desire an oral conference. The protest, which should b�
submitted within 60 days from the date of the letter which transmits the report or
notice that proposes a deficiency or assessment, denies a claim for refund, imposes
a penalty or proposes any other Departmental determination, should contain the
following:
(1)
(2)
(3)
(4)
(5)

A statement that you want to protest the proposed adverse action to
the Department's conferee;
Your name, address and federal employer identification number;
The nature of the tax or penalty, the periods and the amount of tax
or penalty protested;
An itemized schedule of the adjustments with which you do not agree;
A statement of facts supporting your position as to any contested
factual issue;

DOR 890 (Rev. 2-77)

(6)
(7)

A statement outlining the law or other authority upon which you rely; and
Whether an opportunity for oral presentation and argument is desired.

The statement of facts and other evidence submitted with the protest must be
declared true under the penalties of perjury.
An employee may represent the corporate taxpayer at the conference or the tax
payer may be represented by an attorney or certified public accountant.
If a representative attends a conference without you, he must file a power of
attorney or authorization.
You may also bring any witness who knows the facts and can furnish evidence to
support your position.
Requesting a Departmental conference will stay the time to petition for a hear
ing under the Administrative Procedure Act or to file a complaint in circuit court.
b.

Chapter 120 Hearing - Administrative Procedure Act

If you and the Department's conferee are unable to resolve all disputed issues,
you have the right to petition for a hearing pursuant to section 120.57, F.S., within
60 days after receipt of the Department's final notice of its position as to the pro
posed deficiency, assessment, denial of a claim for refund, imposition of a penalty
or other adverse Departmental determination.
A Chapter 120 proceeding is initiated by the filing of a petition with the
Department of Revenue (Attention: Attorney, Division of Administration) in the format
and manner provided for in the Administrative Procedure Act and the Division's rules.
If the petition seeks review of a tax refund denial, the Comptroller of the State of
Florida must be made a party, and a duplicate original of the petition must be filed
with him as well as with the Department, because of the Comptroller's duties and re
sponsibilities to approve tax refunds under section 215.26, F.S. If you do not
initially wish to avail yourself of the Department's conference opportunity, the
petition for an Administrative Hearing should be filed within 60 days.
c.

Appeal From a Final Order Following a Chapter 120 Hearing

A final order of the Department following a Chapter 120 hearing which is adverse
to the taxpayer is subject to judicial review as provided in section 120.68, F.S.
d.

Circuit Court Jurisidiction

In the case of the Department of Revenue vs. University Square, Inc., 336 So.2d
371 (l.D.C.A. Fla 1976) Cert. rlen.
So.2d
(Fla 1976), it was held that, any
thing in Chapter 120, F.S., to the contrary notwithstanding, circuit courts retain
their jurisdiction to review tax assessments made by the Department through original
actions for declaratory judgment.
Accordingly, taxpayers may, within 60 days after adverse Departmental action,
choose this forum to have the Department's action reviewed in lieu of filing a
petition for review under Chapter 120, F.S. Any suit seeking a tax refund must in
clude the Comptroller of the State of Florida as a party under section 215.26, F.S.

3.

Failure to Protest or Petition Under Chapter 120 Florida Statutes or Sue in
Circuit Court
In the event that you do not avail yourself of any of the opportunities for con
ferences or review noted above within 60,days of the date of the Department's letter
stating its proposed action, that action will become final and no further oppor
tunities for administrative conferences or hearings will be available. If the
Departmental action proposes a deficiency and no action is taken by the taxpayer
within the 60 day period noted above, a demand for payment of the deficiency, plus
penalties and interest, will follow immediately.
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ever, by a justifiable basis for inferring
that the cause of injury was probably the
defendant's negligence.' It is untenable to
suggest that anything inherent in the product warrants creating an exception for
automobile or truck tires once they have
left the manufacturer's possession and have
been put to their intended use.

OVERTON, C. J., and BOYD, SUND
BERG and HATCHETT, JJ., concur.

We agree with Judge Smith that to allow
the use of res ipsa loquitur in the present
cases, where the plaintiffs neither satisfied
the essential elements of .the doctrine nor
demonstrated an inaccessibility to evidence
of the occurrence, is to recognize res ipsa
loquitur as but

DEPARTMENT OF REVENUE, consist
ing of Ruebin O'D. Askew, as Governor
of Florida, Bruce A. Smathers, as Secre
tary of State, Robert L. Shevin, as At
torney General, Gerald A. Lewis, as
Comptroller, Philip F. Ashier, as Trea
surer, Doyle Conner, as Commissioner of
Agriculture, and Ralph Turlington, as
Commissioner of Education; and J. Ed
Straughn, as Executive Director of the
Florida Department of Revenue, Appel
lants,

"a finishing stroke, administered by the
charging judge, in a plaintiff's case which
· is built step by step until the last on
ordinary circumstantial evidence that de
fendant was negligent and [plaintiff] was
not." 11
The decisions of the Fourth and First
District Courts of Appeal are quashed, and
these cases are remanded for further pro
ceedings consistent with this opinion. 11 To
the extent that other Florida decisions are
in conflict with these views,12 they are dis
approved.
It is so ordered.
9. In the line of "exploding bottle" cases, such
as Starke Coca-Cola Bottling Co. v. Carrington,
159 Fla. 718, 32 So.2d 583 (1947), plaintiffs
were injured by an exploding bottle which had
left the control of the bottler. The applicability
of res ipsa loquitur in suits against the bottler
requires that the plaintiff make an affirmative
showing "that the bottle after it left possession
of the bottler was not subjected to any unusual
atmospheric changes, or changes in tempera
ture, or that it was not handled improperly up
to the time of the explosion." Starke Coca•
Cola Bottling Co. v. Carrington. I 59 Fla. at 721,
32 So.2d at 585. In Yarbrough v. Ball U-Drive
Sys., Inc., 48 So.2d 82 (Fla.1950), the Court·
analogized to the "exploding bottle" cases
where severe injuries were incurred by reason
of a mechanical failure of a truck recently rent
ed from the defendant as part of his rental
business. The Court concluded that the ele
ment of control was satisfied under these par
ticular circumstances. The same situation

ADKINS J. dissents.
' '

v.

AMREP CORPORATION, an Oklahoma
Corporation, Silver Springs Shores, Inc.,
a Florida Corporation, Silver Springs
Golf and Country Club, Inc., a Florida
Corporation, Marion Realty, Inc., a Flor
ida Corporation, Holiday Shores Tours,
Inc., a Florida Corporation, Mid-Florida
Lakes, Inc., a Florida Corporation, Flori
da Ridge Utilities Corp., a Florida Corcould occur in an "exploding tire" case, of
course. See note 8 above.

10. Dayton Tire & Rubber Co. v. Dai1s, 348
So.2d 575, 587 (Fla. 1st DCA 1977) (Srnith, J.,
concurring and dissenting).

11. Obviously, our decision on res ipsa loquitur

with respect to the Dayton case does not bear
in any way on the other issues passed upon by
the district court.

12. Among these are Auto Specialties Mfg. Co.
v. Boutwell, 335 So.2d 29 I (Fla. I st DCA}, cert.
dismissed. 341 So.2d I 080 (Fla. I 976); Cortez
Roofing Inc. v. Barolo, 323 So.2d 45 (Fla. 2d
DCA 1975); Kulczynski v. Harrington, 207
So.2d 505 (Fla. 3d DCA 1968); National Air
lines, Inc. v. Fleming. 141 So.2d 343 (Fla. 1st
DCA 1962).

1344
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poration, Panorama Inn of Florida, Inc .,
a Florida Corporation, Rolling Greens,
Inc., a Florida Corporation, and Amrep
Construction Corp., a New Mexico Cor
poration, Appellees.

circuit courts of their historical jurisdiction
to determine issues in contested tax assess
ment actions. West's F.S.A. §§ 26.012, 86.011 et seq., 120.73; West's F.S.A.Consl art.
5, § 20(cX3).

�- Taxation �493.2
Action challenging facial validity of
tax statute as denying equal protection o(
law was properly cognizable before circuit
As Modified On Denial of Rehearing
court. West's F.S.A. §§ 26.012, 86.011 et
May 25, 1978.
seq., 120.73; West's F.S.A.Const. art. 5,
§
20(c)(3).
Action was brought contesting intangi3.
Constitutional Law ¢::>208(1)
. hie personal property tax assessments on
Pole star for judging validity of partic
ground that appellees, an Oklahoma parent
corporation having its principal place of ular classification is whether it rests upon
business in New York and nine wholly some ground of difference having fair and
owned subsidiaries incorporated or actually substantial relation to object of legislation,
doing business in Florida, were entitled to so that all persons similarly circumstanced
file consolidated return exempting inter- shall be treated alike.
U.S.C.A.Consl
company accounts receivable. The Circuit Amend. 14.
Court, Leon County, Donald 0. Hartwell, J., 4. Taxation ¢:::;,40 (6)
entered judgment for plaintiffs and the De-./
Statute
exempting
intercompany
partment of Revenue appealed. The Su/ accounts receivable of domiciliary corporate
preme Court, Sundberg, J., held that: «) "affiliated groups" from intangible person
action challenging facial validity of tax al property violated rights of taxpayers
statute as denying equal protection of law who met definition of "affiliated group"
was properly cognizable before circuit but who were not exempt because their
court; (2) statute exempting intercompany parent corporation was not incorporated in
accourits receivable of domiciliary corporate Florida and did not maintain its principal
"affiliated groups" from intangible person- place of business in Florida, inasmuch the
al property tax violated rights of taxpayers unequal treatment of identical receivables
who met definition of "affiliated group" was based solely on residence of parent and
but who were not exempt because their was not differentiated in any way on basis
parent corporation was not incorporated in of where a receivable arose or its actual
Florida and did not maintain its principal contacts with state of Florida. West's
place of business in Florida, inasmuch as F.S.A. § 199.023(7); U.S.C.A.Const. Amend.
unequal treatment of identical receivables 14.
was based solely on residence of parent and 5. Commerce <::=62.75
was not differentiated in any way on basis
Constitutional Law C:::>207(4), 228.5
of where a recei-vable arose or its actual
Taxation G=42(1)
contacts with state of Florida, and (3) in
When nonresident challenges state's
view of fact that Department of Revenue
tax scheme, it must first be determined
was obliged to defend constitutionality of
whether classification discriminates against
statute under which it proceeded, trial court
nonresident in such fashion as to unduly
did not abuse its discretion in ruling, in
impinge upon our system of federalism
effect, that each side must bear its own
which the equal protection clause is intend
costs.
ed to foster and protect along with com
Affirmed.
merce clause and privileges and immunities
Taxation e=>493.2
clause and if no such impediment is found,
No provisions of Administrative Proce traditional test of rational basis for classifi
dure Act directly or by implication divest cation must then be applied and, if tax
No. 50549.
Supreme Court of Florida.
March 9, 1978.

DEPARTMENT OF REV. v. AMREP CORP.
Cite as, Fla., 358 So.2d 1343

scheme fails to pass muster under either
test, statute must fall. U.S.C.A.Const. art.
1, § 8, cl. 3; art. 4, § 2, cl. 1; Amend. 14.

Fla.
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against the Equal Protection Clause of the
United States Constitution.

SUNDBERG, Justice.
This appeal tests the validity of the ex
emption of intercompany accounts receiva
ble from the intangible personal property
tax afforded to domiciliary corporate "affil
iated groups" under Section 199.023(7),
Fl9rida Statutes (1975), when measured

The appellees in this cause are Amrep
Corporation, an Oklahoma corporation hav
ing its principal place of business in New
York, and nine wholly-owned subsidiaries of
Amrep which are incorporated in or actual
ly doing business in Florida. The members
of the corporate group not incorporated in
Florida, including Amrep, are duly qualified
by the Secretary of State to do business in
Florida. This action was commenced in cir
cuit court by the appellees under the provi
sions of Section 199.242(1), Florida Statutes
(1975),1 to contest certain intangible person
al property tax assessments totaling $422,512.58 rendered against them by the appel
lant, Department of Revenue, for the years
1972, 1973, and 1974. The complaint assert
ed that Section 199.023(7), Florida Statutes
(1975),2 defining "affiliated groups" for the
purpose of creating the privilege of filing a
consolidated return exempting intercompa
ny accounts receivable violated appellees'
right to equal protection of the laws, and
rendered the assessment void. Such was
alleged because the exemption is available
only to those affiliated groups of corpora
tions whose parents are either incorporated
in Florida or maintain their principal place
of business in Florida. The parties stipulat
ed that with the exception of this residency

..;1. § 199.242(1). Fla.Stat. (I 975), provides:
"If any taxpayer shall feel aggrieved by any
action of the department, he shall have the
right to a conference with the department and
shall request such a conference in writing,
wi_, thin thirty days after issuance of written
of such action with such data as may be
ID.,. ,-..._ ( _ notice
�� �levant in support thereof. All exceptions and
objections to the actions of the department
�-t;;t
must be filed with the department in duplicate
(fat least 10 days prior to the date set for such
·
conference. If the department's decision, following the conference, is determined adversely
_
to the taxpayer, the taxpayer shall receive forma) written notice of the department's determination and shall thereafter have the right within the time and in the manner provided by the
Florida Appellate Rules to have the department's determination reviewed in appropriate
proceedings in either the circuit court of Leon
County or lhe judicial circuit of Florida wherein his residence or place of business is located."
·

"'Affiliated group' means one or more chains
of includable corporations connected through
stock ownership with a common parent corpo
ration, incorporated in or having its principal
place of business in the state, which is an
includable corporation, providing that:
(a) Stock possessing at least 80 percent of
the voting power of all classes of stock and at
least 80 percent of each class of the nonvoting
stock of each of the includable corporations,
excepting therefrom the common parent corpo
ration, is owned directly by one or more of the
other includable corporations; and
(b) The common parent corporation owns di
rectly stock possession at least 80 percent of
the voting power of all ·classes of stock and at
least 80 percent of each class of the nonvoting
stock of at least one of the other includable
corporations.
As used in this subsection the term 'nonvoting
stock' does not include nonrnting stock \1:hich
is limited and preferred as to dividends."

6. Costs <1=12
Authority of trial judge to award costs
as are equitable is subject to his exercise of
sound judicial discretion. West's F.S.A.
§ 86.011 et seq.
7. Costs <11=60

In view of fact that Department of
Revenue was obliged to defend constitu
tionality of statute under which it proceed
ed, trial court did not abuse its discretion in
ruling, in effect, that each side must bear
its own costs. West's F.S.A. § 86.011 et seq.
Robert L. Shevin, Atty. Gen., and E. Wil
son Crump, II, Asst. Atty. Gen., Tallahas
see, for appellants.
Parker D. Thomson and Susan W. Diner
of Paul & Thomson, Miami, for appellees.
On Petition For Clarification

7(""

2. § I 99.023(7), Fla.Stat. (1975), states:
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requirement, appellees meet the definition
of an "affiliated group." Appellees, there
fore, took th� position in their pleadings
that they are entitled to file a consolidated
return, which eliminates all intercompany
receivables notwithstanding the fact that
the parent corporation is not incorporated
in Florida nor does it maintain its principal
place of business in this State.

moved to strike this amendment on the ·
ground that it did not cure the defects
raised by the initial motion to dismiss. The
motion to strike and motion to dismiss were
denied. The Department then filed a notice
of interlocutory appeal to the District Court
of Appeal, First District, but took a volun
tary dismissal of that appeal prior to adju
dication on the merits.

Relying on the statutory exemption
[§ 199.052(5), Florida Statutes· (1975)], ap
pellees chose not to return their intercom
pany accounts for taxation during the years
in question. The proposed assessment is
based entirely on such intercompany
accounts. Appellees have challenged other
aspects of the assessment, but by stipula
tion the parties have agreed there would be
no assessment at all if the intercompany
accounts could not be taxed.

At the culmination of pleadings, the court
entered its final judgm ent, finding the stat
ute unconstitutional and cancelling the as
sessments against Amrep's intercompany
accounts receivable. However, the circuit
judge refused to award costs to appellees,
which order is the basis for Amrep's cross
�signments of error.

The instant cause arrives at this Court by
. way of appeal from a final judgment on the
pleadings entered by the Circuit Court of
the Second Judicial Circuit for Leon Coun
ty, wherein the trial judge declared the
statute unconstitut1onal on Equal Protection grounds. ..,Prior �o ,that final judgment,
�the Department had moved to dismiss the
complaint on-· the grounds that appellees
(plaintiffs below) had not exhausted admin
istrative remedies. Consequently, the cir
cuit court lacked jurisdiction to hear the
case because the appellees had not complied
with the provisions of the Administrative
Procedure Act, Chapter 120, Florida Stat
utes (1975). Subsequently, Amrep filed an
"Amendment to Complaint" asserting alter
natively that the circuit court has jurisdic
tion under Section 86.011, Florida Statutes
(1975),3 in addition to Section 199.242(1),
Florida Statutes (1975). Appellant then

r�

3. § 86.0 I I, Fla.Stat. ( 1975), provides:
"The circuit courts have jurisdiction to de
clare rights, status and other equitable or legal
relations whether or not further relief is or
could be claimed. No action or procedure is
open to objection on the ground that a declara
tory judgment is demanded. The court's decla
ration may be either affirmative or negative in
form and effect and such declaration has the
force and effect of a final judgment. The court
may render declaratory judgments on the exist
ence, or nonexistence:

We have jurisdiction pursuant to Article
V, Section 3(bXl), Florida Constitution, be
cause the judgment of the trial court ini
tially and directly passed upon the validity
of Section 199.023(7), Florida Statutes
(1975).
Three issues are presented for resolution
by_ _this appeal. They are:

(i) �heth�r �ppellee ta�payers have a
_
.
(hghfof
' act10n tn the c1rcu1t
courts of this

"""'

State to challenge on constitutional grounds
an intangible personal property tax assess
ment and obtain a declaration of their
rights in view of the provisions of Chapter
120, Florida Statutes (1975);
(ii) Whether Section 199.023(7), Florida
Statutes (1975), defining "affiliated groups"
in such a way as to require that the com
mon parent be incorporated in the State of
Florida or have its principal place of busi
ness in this State violates the Equal Protec
tion Clause of the Federal Constitution by
denying an exemption for intercompany re( I) Of any immunity, power. privilege or
right; or
(2) Of any fact upon which the existence or
nonexistence of such immunity. power. privi
lege or right does or may depend. whether such
immunity. power, pri,·ilege or right now exists
or will arise in the future. Any person seeking
a declaratory judgment may also demand addi
tional, altemati,·e. coercive, subsequent or sup
plemental relief in the same action."

.
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ceivables to an affiliated group of corpora-·
Appellant concedes that DOR did not fall
tions, otherwise qualified, whose parent is within the scope of Chapter 120 at one time,
not domiciled in the State of Florida; and due to the constitutional mandate that the
(iii) Whether the circuit court erred in circuit courts have exclusive original juris
declining to award appellees their costs. diction in all cases involving legality of any
The gravamen of appellant's argument as tax assessment or toll. However, in 1972,
to the standing issue is that the circuit the new Article V to the Florida Constitu
courts
do not retain jurisdiction to review tion was adopted. The provision adopted
.
actions taken by the Department of Reve- expressly authorized the legislature to
nue (DOR) when the parties seeking such change by general law the circuit courts'
review have not complied witnthe prov1- exclusive jurisdiction over tax assessments.
SIOnS of-ChapterI2077"1oriaaStatutes
Article V, Section 20(cX3), Florida Constitu
tf975). Accoramg fu appellant, Section tion. It is asserted that the enactment of
199.242(1), Florida Statutes (1975), which Chapter 120, Florida Statutes (1975), was a
was cited by appellees in their complaint as manifestation of the legislature's new con
the basis for the circuit court's jurisdiction, stitutional authority.
was impliedly repealed by the Administra
According to appellant, it is settled law in
tive Procedure Acl Appellant cites to Sec
Florida
that the absence of a specific re
tion 3, Chapter 74-310, Laws of Florida,• a
pealer
does
not prevent a later statute from
:�
!.;.
general repealer, as support for the proposi� tion that one of the major purposes of the repealing an earlier one, as the latest ex
act was to achieve uniformity in the public's pression of the legislature governs. In
interaction with state agencies. Toward Walton County v. Board of Public Instruc
this goal, the act was meant to replace all tion, 161 So.2d 45 (Fla. 1st DCA 1964), the
other provisions dealing with any form of court articulated the three circumstances
administrative adjudication by a state agen- under which one law could impliedly repeal
an earlier one:
cy and judicial review thereof.

):,

··

4. § 3, Ch. 74-310, Laws of Florida, states:
"()) The intent of the legislature in enacting
this complete revision of chapter 120, Florida
Statutes, is to make uniform the rule-making
and adjudicative procedures used by the ad
ministrative agencies of this state. _To that
end, it is the express intent of the legislature
that the provisions of this act shall replace all
other provisions in the Florida Statutes, 1973,
relating to rule making, agency orders, admin
istrative adjudication or judicial review, except
marketing orders adopted pursuant to chapters
573 and 60 I, Florida Statutes, and that the
division of statutory revision of the joint legis
lative management committee is directed to
prepare a reviser's bill to conform the Florida
Statutes to such intent.
"(2) All administrative adjudicative pro
ceedings begun prior to the effective date of
this act shall be continued to a conclusion un
der the provisions of the Florida Statutes, 1973;
except that administrative adjudicatory pro
ceedings which have not progressed to the
stage of a hearing may, with the consent of all
parties and the agency conducting the proceed
ing, be conducted in accordance with the provi
sions of this act as nearly as is feasible.
"(3) Notwithstanding any provision of
chapter 120. Florida Statutes, all public utilities
and companies regulated by the public service

commission shall be entitled to proceed under
the interim rate provisions of chapter 364, Flor
ida Statutes, or the procedures for interim rates
contained in Committee Substitute for House
Bill I 542 of the 1974 legislative session, or as
otherwise provided by law.
"{4)(a) All prior rules not adopted following
a public hearing as provided by statute shall be
void and unenforceable after October I, 1975,
and shall be stricken from the files of the de
partment of state and from the files of the
adopting agency.
(b) All rules in effect on, or filed with the
department of state prior to, the effective date
of this act, except those adopted following a
public hearing as provided by statute, shall be
forthwith reviewed by the agency concerned on
the written request of a person substantially
affected by the rule involved and this provision.
The agency concerned shall initiate the rule
making procedures provided by this act within
ninety days after receiving such written re
quest. If the agency concerned fails to initiate
the rule-making procedures within ninety days,
the operation of the rule shall be suspended.
This provision shall control § 120.54(4), Florida
Statutes.
(c) All existing rules shall be indexed by Jan
uary I, 1975."
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It is the settled law of this state that in
According to appellant, Department of
order for a court to declare that one Revenue of Florida v. Young American
statute impliedly repeals another, it must Builders, 330 So.2d 864 (Fla. 1st DCA 1976),
appear that there is positive repugnancy which case the lower court relied on in
between the two, or that the last was denying appellant's mo_tion to dismiss and
clearly intended to prescribe the only motion to strike, is overbroad. Appellees'
governing rule, or that it revises the sub interpretation of the holding of that case is
ject matter of the former. (Footnote that a circuit court has jurisdiction to deter
mine a constitutional issue anytime it is
omitted) 161 So.2d at 46.
raised.
Appellant rejects such notion, argu
Appellant relies on the third of these bases
ing
that
while an agency may not have the
to argue that Section 199.242(1) was im
authority
to render a portion of a statute
pliedly repealed. While DOR concedes that
unconstitutional,
that determination should
the courts do not favor an imp lied repealer
ultimately
be
made
by the district courts in
based on the first two grounds stated
accordance
with
the
Administrative Proce
above, it contends that as to the third
dure
Act
after
all
of
the issues have been
ground, this Court has found a presumption
disposed
of
at
the
administrative
level.
in favor of an implied repealer, where there
is a complete and general revision of a Any other interpretation would not satisfy
subject by the legislature. See Orange City the doctrine of exhaustion of administrative
Water Co. v. Town of Orange City, 255 re/dies.
So.2d 257 (Fla.1971); State v. Newell, 85 v"[l] We reject the position oytne appe]<
So.2d 124 (Fl�.1956); [!revard County v. !ant for two reasons. First, Se�ion 26.012,D
Board of Public Instruct10n, 159 Fla. 869, 33 Florida Statutes (1975), defining-the.-juris
So.2d 54 {1947); Realty Bond and Share Co. diction of the circuit courts of this State
v. Englar, 104 Fla. 329, 143 So. 152 (1932). provides, in part:
Appellant conce?es that Department of
v(2) They shall have exclusive original
_
Revenue v. University Square, Inc., 336 / jurisdiction:
So.2d 371 (Fla. 1st DCA 1975), cert. denied, I
•
•
•
•
•
•
342 So.2d 1101 (Fla.1977), is contrary to this/
.
. .
.
(c) In al! cases m e�mty mcludrng all
hypothesis, but dismisses this case as being;
_
_
cases
relatmg to Juve�tles except traffic
an aberration from the general principle!
_
offenses as provided m chapters 39 and
It is asserted that the provisions of thJ
Administrative Procedure Act show no in�\ 316;
tent to retain any provisions in the 1973 � , / •
•
•
•
•
•
statutes regarding administrative determi-1'(e) In all cases involving legality of
nations by an agency of a party's rights or
any tax assessment or toll;
judicial revie� of such determin�t!ons, �f- In like fashion, Article V, Section 20(c)(3),
ter the effective date of the Adm1mstrat1ve Florida Constitution, rovides, inter alia,
p
Procedure Act.
that "until changed by general law" circuit
ppellant maintains that appellees should courts shall have exclusive original jurisdic
find no greater solace under the provisions tion "in all cases involving legality of any
of Section 86.011, Florida Statutes (1975). tax assessment or toll." We concur with
The express language of that section sug- the holding and reasoning of the District
gests that it does not attempt to enlarge Court of Appeal, First District, in Depart
the circuit courts' jurisdiction to render de- ment of Revenue v. University Square, Inc.,
claratory judgments. It merely indicates supra, that there are no provisions in Chap
that nothing in the new Administrative ter 120, Florida Statutes, including Section
Procedure Act repeals anything in Chapter 3 of Chapter 74-310, Laws of Florida, which
86, Florida Statutes {1975). School Board directly or by implication divest the circuit
of Flagler County, v. Hauser, 293 So.2d 681 courts of their historical jurisdiction to de
termine the issues in contested tax assess(Fla.1974).

✓A

DEPARTMENT OF REV. v. AMREP CORP.
Cite as, Fla., 358 So.2d 1343

,.

Fla.

1349

ment actions such as the dispute in the group" corporations. The DOR contends
instant case. Accord, Department of Reve- essentially that the discrimination is not
11ue v. Crisp, 337 So.2d 404 (Fla. 2d DCA invidious and, hence, no violation of the
1976), and Florida Department of Revenue Equal Protection Clause is involved. Ap
v. Estero Bay Development Corp., 336 So.2d · pellant relies upon the oft-repeated general
479,{Fla. 2d DCA 1976).
proposition that in matters of taxation the
· /By its very terms Section 120.73, Florida states are possessed of broad latitude in
Statutes (1975), provides that nothing in creating classifications without offending
Chapter 120, Florida Statutes (1975), shall the Equal Protection Clause or Privileges
be construed to repeal any provision of the and Immunities Clause of the Federal Con
Florida Statutes which grants the.right to a stitution. Lehnhausen v. Lake Shore Auto
proceeding in the circuit court in lieu of an Parts Co., 410 U.S. 356, 93 S.Ct. 1001, 35
administrative hearing or to divest the cir- L.Ed.2d 351 (1973); Allied Stores of Ohio,
cuit courts of jurisdiction to render declara- Inc. v. Bowers, 358 U.S. 522, 79 S.Ct. 437, 3
tory judgments under the provisions of L.Ed.2d 480 (1959); Madden v. Kentucky,
Chapter 86, Florida Statutes (1975).
309 U.S. 83, 60 S.Ct. 406, 84 L.Ed. 590
[2] Furthermore, the challenge here is (1940); State v. Andersen, 208 So.2d 814
to the constitutional validity of the statuto- (Fla.1968). DOR also alludes to the heavy
ry section creating the exemption for "affil- burden resting upon one who asserts the
iated groups." The attack is on the facial unconstitutionality of a statutory scheme.
validity of the statute as denying equal Gray v. Central Florida Lumber Co., 104
protection of the law guaranteed by the Fla. 446, 147 So. 320, 141 So. 604 (1932).
Fourteenth Amendment to the Constitution The pole star for judging the validity of a
of the United States. As noted by the particular classification is whether that
District Court of Appeal, First District, in classification "rest(s] upon some ground of
the Department of Revenue of Florida v. difference having a fair and substantial re
Young American Builders, supra, which in- lation to the object of the legislation, so
volved a constitutional attack on a DOR that all persons similarly circumstanced
rule concerning the documentary stamp shall be treated alike." Ohio Oil Co. v.
tax:
Conway, 281 U.S. 146, 50 S.Ct. 310, 74 L.Ed.
The Administrative Procedure Act could 775 (1929). Accord, Rollins v. State, 354
not and does not relegate Fourteenth So.2d 61 (Fla., opinion filed January 12,
Amendment questions to administrative 1978); Gammon v. Cobb, 335 So.2d 261 (Fla.
determination, nor restrict the occasions 1976). ·
for judicial consideration of them by ref
Appellant argues there are two rational
erence in § 120.73 to ch. 86, F.S., nor bases for upholding the classification inher
otherwise impair the judicial function to ent in Section 199.023(7), Florida Statutes
determine constitutional- disputes. 330 (1975). First, it is asserted that the exemp
So.2d 864, 865..
tion provides a form or' tax equalization.
We hold, therefore, that this action was According to appellant, the State may dis
properly cognizable before the circuit criminate in favor of domiciliary corporate
court.5
"affiliated groups" (those whose parent is
[3] Respecting the merits of appellees' either legally or commercially domiciled in
constitutional assault upon Section 199.- Florida) because the initial tax base of a
023(7), Florida Statutes (1975), we observe Florida parent is substantially greater than
that DOR does not seriously contend that that of a wholly out-of-state parent corpo
the classification contained therein is not ration. This is so because under controlling
discriminatory vis-a-vis foreign "affiliate law the situs of movable property such as
5. The conclusion that this action is cognizable
as a matter of original jurisdiction in the circuit
court does not affect the jurisdiction of the

district courts of appeal and this Court to re
view agency action pursuant to § 120.68, Fla.
Stat. (1975).
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intangibles for purposes of ad valorem tax
ation is the domicile of the owner, making
domicile the central question of the extent
of a taxpayer's intangible tax base for pur
poses of imposing the annual one-mill levy
prescribed by Section 199.032(1), Florida
Statutes (1975). Under this rule a Florida
domiciliary who owns intangible personal
property is subject to tax on that property
to the State of Florida, even though the
physical evidence of that intangible proper
ty may be located in another state, and
even though the intangibles might arise out
of business conducted in another state.
This result obtains even though such intan
gible property is, in fact, taxed by the for
eign jurisdictions in which they arose. See
Florida Steel Corp. v. Dickinson, 328 So.2d
418 (Fla.1976). An out-of-state corporation
which maintains its commercial domicile
(principal place of business) in Florida is
likewise subject to Florida's intangible per
sonal property tax on the basis of the "own
er-domicile" theory. Genesee Corp. v. Ow-.
ens, 155 Fla. 502, 20 So.2d 654 (1945); cf.
Gay v. Bessemer Properties, 159 Fla. 729, 32
So.2d 587 (1947). On the contrary, a for
eign corporation which does business in
Florida without maintaining its principal
place of business in this State is subject to
Florida's intangible personal property tax
only on its intangibles actually generated
by business conducted in Florida. See Sec
tion 199.112, Florida Statutes (1975). · The
consolidated return for domiciliary "affiliat
ed groups" with the attendant exemption
provided by Section 199.023(7) is espoused
by appellant to be a device to alleviate the
seeming inequity which flows from the
"owner-domicile" theory for taxation of in
tangible personal property.
The second string to the State's bow is
predicated on the premise that the tax ex
emption in question fosters the goal of en
couraging corporate conglomerates to es
tablish headquarters in Florida as well as
fostering those already domiciled in the
State. Appellant maintains that such con
siderations have been recognized by this
Court to supply the rational basis for classi
fication which will obviate an equal protec
tion attack. In Faircloth v. Mr. Boston

Distiller Corp., 245 So.2d 240 (Fla.1970), the
Court upheld as against an equal protection
attack, legislation which imposed excise
taxes at different rates on manufacture of
alcoholic beverages exclusively from raw
materials produced in Florida as opposed to
those manufactured in whole or in part
from raw materials produced in other
states. In so holding the Court observed:. ·
As pointed out by the appellants, this
court has in the past on numerous occa
sions upheld the validity of special tax
exemptions or rates which were granted
for the purpose of encouraging state in
dustry. 245 So.2d at 247.
See also State v. Andersen, supra, which
approved disparate tax treatment petween
notes and obligations secured by liens on
real property, and those which are not.
The Court therein considered legitimate for
classification purposes the goal of attract
ing investors in Florida real estate develop
ment. It should be here noted that neither
case involved discrimination against nonres
idents in ad valorem tax treatment.
Appellees respond by suggesting that the
State's position is predicated on general
principles with which the taxpayers have no
quarrel, but that such principles are inappli
cable to the instant case. Appellees con
tend that this case is controlled by a trilogy
of decisions from the Supreme Court of the
United States: WHYY, Inc. v. Borough of
Glassboro, 393 U.S. 117, 89 S.Ct. 286, 21
L.Ed.2d 242 (1968); Allied Stores of Ohio,
Inc. v. Bowers, supra; Wheeling Steel Corp.
v. Glander, 337 U.S. 562, 69 S.Ct. 1291, 93
L.Ed. 1544 (1948).
In Wheeling, the tax at issue was an
intangible tax on accounts receivable. The
exemption involved receivables arising from
(i) goods sold by an agent in another state
but shipped from Ohio as well as (ii) goods
sold by an agent in Ohio but shipped from
another state. The Ohio taxing authorities
construed and applied the statutes to ex
empt both classes of receivables from taxa
tion where the taxpayer was an Ohio resi
dent and to tax the same type receivables
where the taxpayer was a nonresident. In
addressing the issue of the rights of a for-
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eign corporation concerning matters of ad
valorem taxation, as distinguished from a
franchise, privilege, occupation or income
tax, the Court held:
After a state has chosen to domesticate
foreign corporations [by permitting the
corporation to qualify to conduct business
within the state], the adopted corpora
tions are entitled to equal protection with
the state's own corporate progeny, at
least to the extent that their property is
entitled to an equally favorable ad valo
rem tax basis. 337 U.S. at 571-572, 69
S.Ct. at 1296.
With respect to the specific. intangible tax
in contest, the Court in Wheeling observed
a classic example of unequal treatment in
violation of the Fourteenth Amendment be
cause a receivable of identical economic der
ivation and identical contacts with the
State was taxed or exempt depending solely
on the residence of the taxpayer:
It seems obvious that appellants are not
accorded equal treatment, and the ine
quality is not because of the slightest
difference in Ohio's relation to the deci
sive transaction, but solely because of the
different residence of the owner. 337
U.S. at 572, 69 S.Ct. at 1297.
In WHYY, the principle of Wheeling was
reasserted. There, the taxpayer was a non
profit Pennsylvania corporation authorized
to transact business in New Jersey. The
corporation, which qualified in all other re
spects for exemption, was denied an exemp
tion from state real and personal property
taxes solely on the ground that the statute
exempted only nonprofit corporations incor
porated under the laws of New Jersey. On
the premise that the classification avoided
the administrative burden of determining
whether the taxpayer was a qualified non
profit corporation in the state of its domi
cile, the Supreme Court of New Jersey de
termined that the classification was not
"wholly irrational" and sustained denial of
the exemption. In rejecting the "adminis
trative burden" theory,· the United States
Supreme Court concluded that the princi
ples of equal protection prohibited New Jer
sey from imposing additional conditions
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which would deny the foreign taxpayer an
opportunity equivalent to the resident tax
payer " .
to demonstrate that it
meets the requirements for a nonprofit cor
poration under local law." 393 U.S. at 120,
89 S.Ct. at 288. Echoing the language of
Wheeling, the court concluded that "appel
lant has not been 'accorded equal treat
ment, and the inequality is not because of
the slightest difference in [New Jersey's]
relation to the decisive transaction, but
solely because of the different residence of
the owner.' " 393 U.S. at 120, 89 S.Ct. at
288. In similar settings the courts of Mas
sachusetts and Michigan have reached the
same conclusion in reliance upon WHYY.
See Mary C. Wheeler School, Inc. v. Board
of Assessors of Seekonk, 331 N.E.2d 888
(Mass.1975); American Youth Foundation
v. Township of Benona, 37 :Mich.App. 722,
195 N.W.2d 304 (1972).
Allied Stores of Ohio, Inc. v. Bowers,
supra, the third case in the trilogy, inter
venes in time between Wheeling and
WHYY. The parties are in dispute con
cerning the sign ificance of that decision.
Appellant asserts that AJJied Stores repre
sents a limitation upon Wheeling. On the
other hand, appellees contend that the fail
ure of the Court to mention that decision in
WHYY coupled with its reliance on Wheel
ing demonstrates either an attempt to dis
tinguish or recede from that case and a
reaffirmation of Wheeling. Allied Stores
involved an Ohio resident's challenge on
equal protection grounds to another Ohio
statute which exempted "merchandise or
agricultural products belonging to a nonres
ident .
if held in a storage '1.'are
house for storage only.'' In upholding the
exemption, a majority of the Court distin
guished Wheeling on the ground that in
Wheeling Ohio had enacted exemptions
"admittedly discriminatory" on the face of
the statutes as an inducement for reciprocal
provisions by other states. 358 U.S. at 529,
79 S.Ct. 437. The Court determined that
the stated purpose of the statutes in Wheel
ing made them invidiously discriminatory
while the enactment in Allied Stores con
tained no such express legislative intent,
thus leaving the United States Supreme

·
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Court free to discern the objective of the pose, by suggesting that the • "reciprocity"
legislation.
plan was nothing more than a rejected ar�
What were the special reasons, motives or gument by which the state had tried to
policies of the Ohio Legislature for adopt show that the statute was not discriminato
ing the questioned proviso we do not ry.
know with certainty, nor is it important
Mr. Justice Brennan's.basis for upholding
that we should, (citation omitted), for a the proviso in Allied Stores, a position con
· state legislature need not explicitly de sistent with the Wheeling holding, would
clare its purpose. But it is obvious that it have been to regard the equal protection
may reasonably have been the purpose clause as an instrument of federalism. _ He
· and policy of the State Legislature, in concluded that the Court in the Wheeling
adopting the proviso, to encourage the case protected our federal system by deny
construction or leasing and operation of ing Ohio the power to discriminate in favor
warehouses in Ohio by nonresidents with of its residents against residents of other
the attendant benefits to the State's states of the federation, while in Allied
economy, or to stimulate the market for Stores the proviso operated merely against
merchandise and agricultural products Ohio residents and presented no action by
produced in Ohio by enabling nonresi the state which disrupts the federal pat
dents to purchase and hold them in the
tern. See Colgate v. Harvey, supra. Thus,
State for storage only, free from taxes, in
limited by the concept of federalism, it ap
anticipation of future needs. Other simi
pears that Justice Brennan's rationale
lar purposes reasonably may be con
grounds that state's power to classify on a
ceived. 358 U.S. at 528-529, 79 S.Ct. at
narrower basis than does the majority opin
442.
ion in Allied Stores, which limits the power
Ironically, the majority opinion seems to by requiring only the presence of a "valid
indicate that in areas where questions of purpose which reasonably can be conceived
discrimination may arise states should not to justify" the classification.
declare their purpose for tax legislation, as
was done in the Wheeling statute, for in the
[4] Because we believe that the.histori
absence of stated legislative intent the cal development of permissible taxation of
Court will be free to speculate on purposes foreign corporations under the Equal Pro
which will support the classification.
tection Clause and the decision in WHYY
Justice Brennan, in a concurring opinion, bear out Justice Brennan's analysis, we con
questioned the majority's grounds for dis clude that Section 199.023(7), Florida Stat
tinguishing Wheeling. He observed that utes (1975), does, in fact, violate the Equal
the statute in Allied Stores "discriminates" Protection Clause of the United States Con
against residents in the same fashion that stitution.. Since the embryonic position of
the statute in Wheeling "discriminated" Chief Justice Taney that a corporation
against nonresidents. With respect to the "must dwell i:n the place of its creation, and·
distinction drawn by the majority, viz., that cannot migrate to another sovereign ity,"'
a reasonable basis for difference could be the law has evolved to recognize that while
conceived, he suggested that an equally rea the states enjoy wide latitude in placing
sonable ground for the statute in Wheeling conditions upon the entry of a foreign cor
could be found in the state's desire to favor poration to transact business within a state
its own residents by giving them an advan other than the state in which it is incorpo
tage over foreign competition. See Colgate rated, once a foreign corporation is admit
v. Harvey, 296 U.S. 404, 56 S.Ct. 252, 80 ted and domesticated, it enjoys equal pro
L.Ed. 299 (1935). Justice Brennan disre tection of the laws of the admitting state to
garded the distinction that the Wheeling the same extent as domiciliary corporations.
statute specifically stated an invalid pur- See Concordia Fire Insurance Co. v. Illinois,
6.

Bank of Augusta v. Earle, 13 Pet. 519,588, 38 U.S. 519. 588. 10 L.Ed. 274 (1839).

HEREDIA v. ALLSTATE INS. CO.
Cite as, Fla.., 358 So.2d I 353

292 U.S. 535; 54 S.Ct. 830, 78 L.Ed. 1411
(1934); Power Manufacturing Co. v. Saun�
ders, 274 U.S. 490, 47 S.Ct. 678, 71 L.Ed.
1165 (1927); Hanover Fire Insurance Co. v.
Harding, 272 U.S. 494, 47 S.Ct. 179, 71 L.Ed.
372 (1924); Air-Way Electric Appliance
Corp. v. Day, 266 U.S. 71, 45 S.Ct. 12, 69
L.Ed. 169 (1924); Southern R. Co. v.
Greene, 216 U.S. 400, 30 S.Ct. 287, 54 L.Ed.
536 (1910}; Shotley, Corporate Taxpayers
and the Equal Protection
Clause, 31 III.L.
·
Rev. 463 (1936).
[5] The Wheeling decision represents a
fruition of the historical development of the
application of the Equal Protection Clause
to foreign corporations. That the principles
of Wheeling were not contradicted by Al
lied Stores seems apparent in view of the
decision in WHYY, ·which applied the
Wheeling rationale. Reference to Mr. Jus
tice Brennan's concurring opinion in Allied
Stores not only harmonizes that case with
the other two of the trilogy, but it supplies
a two-tier model for analysis under the
Equal Protection Clause. Where a nonresi
dent makes a challenge to a state's tax
scheme it must first be determined whether
the classification discriminates against the
nonresident in such fashion as to unduly
impinge upon our system of federalism
which the Equal Protection Clause is in
tended to foster and protect along with the
Commerce Clause and the Privileges and
Immunities Clause. If no such impediment
is found, the traditional test of a rational
basis for the classification must then be
applied. If the tax scheme fails to pass
muster under either test, the statute must
fall. Applying this analysis to the instant
case, we determine that the ad valorem tax
at issue must fail because within the ration
ale of Wheeling the unequal treatment of
identical receivables is based solely on the
residence of the parent and is not differen
tiated in any way on the basis of where the
receivable arose or its actual contacts with
the State of Florida.
[6, 7] The remaining issue concerning
the award of costs we determine adversely
to the appellees on their cross-appeal.
· There is nothing contained in Section 199.Fl•.C•ses 358-359 So..2d-J3

Fla.

1353

242, Florida Statutes (1975), which implies
appellees' entitlement to an award of costs.
Although Chapter 86, Florida Statutes
{1975), authorizes the trial court to award
costs as are equitable, this authority in the
trial judge is subject to his exercise of
sound judicial discretion. In view of the
fact that DOR was obliged to defe�d the
constitutionality of the statute under which
it proceeded there can be no serious conten
tion that the trial court abused its discre
tion by ruling, in effect, that each side
should bear its own costs.
For the reasons stated above, the final
judgment on the pleadings entered by the
trial court is affirmed.
It is so ordered.
OVERTON, C. J., and ADKINS, BOYD,
HATCHETT and KARL, JJ., concur.

Marie L HEREDIA, etc., et
al., Petitioners,
·v
.
ALLSTATE INSURANCE COMPANY,
Respondent.
No. 51997.
Supreme Court of Florida.
March 9, 1978.
Rehearing Denied June 13, 1978.
A minor was injured when struck by a
panel truck used primarily in the business
of its corporate owner, and complaint was
thereafter filed claiming personal injury
protection benefits under automobile insur
ance policy of minor's- mother, under the
terms of which he was an additional in
sured. The Dade County Circuit Court, Ar
den M. Siegendorf, J., granted insurer's mo
tion to dismiss, and plaintiff appealed. The
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act

relating to

controversies;

in certain

trial procedures

creati11g

Florida

213.19-213.22,

ss .

providing original jurisdiction in the cir-

4

Statute,-;;

5

cuit courts for actions relating to legality of cec .. ;-,:cn

6

t:2.�: c1sscssmcnts; providin<J thcit: administrative proceedings

initiated under

chapter 120,

8

preclude

circuit

court

9

subject

matter;

establishing

actions

Florida

Statutes,

relating to the same
time

limitations

for

10

act.ions commenced in circuit court,

ll

120, Florida Statutes; requiring tender of bond secur

12

ity

13

parties, venue, burden of proof; providing for informal

14

conference procedures; providing for technical advise

15

ments confidentiality thereof and disclosures thereof;

16

repealing Sections 214.26 and 198.27, Florida Statutes,

17

and amending s.

18

lating to actions involving legality of tax, interest

19

or penalty; providing for compromises of taxes, penal

20

ties

21

198.18(1),

22

206.4-1(1),

25
26
27
28

amount

and

in

dispute to the

26.012(2)(e),

interests

and

206.94(1),

Florida

specifying

Statutes,

amending

re

Section

201.17(3),

199.062(5),

211.33(3), 212.12(5), 214.40(1),
Florjda

Statutes,

providing

an

effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1.

Section 213.19,

Florida Statutes,

is ere-

ated to re,�d:
213.19

Jurisdiction of circuit courts in specific tax

administrative

hearings

and

29

matters;

30

co�nencing action; parties; deposits;

31

court;

disclosure;

199.052(8),

52-1.509(3)(e),

23
24

or

and under chapter

appeals;

time

for

on the department shall be perfected by service pursuant to
2

section 48.111, Florida Statutes, notwithstanding the provi

3

sions of section 48.121, Florida Statutes.

4

( 2)

5

to

6

?..L3 . .I.':) ( l),

In an administrative proceeding brought pursuant

chapter

120,
UH�

Florida
Laxpnyer

Statutes,
or

ol:he:c

as

authorized

substantially

in

s.

affected

party shall be designated the "Petitioner" and the Depart
8
9

ment shall be designated the "Respondent".
(3)

In any administrative proceeding brought pursuant

10

to section 120.57, Florida Statutes, the Department's burden

11

of proof shall be limited to showing that an assessment has

12

been made against the taxpayer and the factual and legal

13

grounds upon which the Department made the assessment.

14
15

Section 3.

Section 213. 21,

Florida Statutes,

is cre

ated to read:

16

213.21

17

(1)

Informal conferences; compromises.--

The

Department

procedures

within

the·

establishing

19

department for resolution of disputes relating to assessment

20

of taxes,

21

under s. 120.57(2).
(2)

conference

rules for

18

22

informal

of Revenue may adopt

interest and penalties, and for informal hearings
The Executive Director of the Department or his

23

designee is authorized to enter into written closing agree

24

ments with any taxpayer settling or compromising the tax

25

payer's liability for any tax, interest or penalty assessed

26

under any of the chapters specified in section 213 .19 (1),

27

F.S, except estimated tax penalties provided for in Sections

28

211.33(5)(a),

29

closing agreements are signed by the Executive Director or

30

his designee and the taxpayer,

31

220.34(2), and 624.509(3)(b),

4

F.S.

When such

it shall be final and con-

elusive and except upon a showing of fraud or misrepresen
2

tation of material fact or except as to adjustments pursuant

3

to Section 220.23 and Section 198.16, Florida Statutes, no

4

additional

5

against the taxpayer for the tax, interest or penalty speci

6

fied in the closing agreement for the time period specified

7

in the

8

entitled to institute any judicial or adrninistrative pro

9

ceedings to recover any tax, interest or penalty paid pur

10

aijsessment

shall

closing agreement,

be

made

by

the

Department

and the taxpayer shall not be

suant to the closing agreement.
(3)

11

A

taxpayer's

liability

for any tax or interest

12

specified in Section 213.19(1),

13

the department upon the grounds of doubt as to liability for

14

or collectability of such tax, interest or both.

15

ers liability for penalties,

subject to settlement or com

16

promise as specified herein,

may be settled or ·compromised

17

if it is determined that the noncompliance is due to reason

18

able cause and not willful negligence or fraud.

19

ment

20

records

21

records of compromise shall not be subject to disclosure

22

pursuant

23

considered

24

visions of s.

25

shall establish by rule guidelines and procedures for com

26

promises pursuant to this subsection.

27
28
29
30
31

shall

maintain

shall
to

state
chapter

F.S. may be compromised by

The depart

records of all compromises,
the

bc1,::;is

119,

for

Florida

confidential information

Section 4.

A taxpay

213. 053,

the

compromise.

The

Statutes and shall be
governed by

Florida Statutes.

Section 213.22,

and the

the pro-

The Department

Florida Statutes,

is ere-

ated to read:
213.22

Technical assistance advisements.--The Division

of Audit of the Departrnen t of Revenue may issue informal
5

@®
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A bill to be entitled

An act relating to trial procedures in certain tax
controversies;

6

8
9

creating

ss.

213.19-213.22,

Florida

Statutes; providing original jurisdiction in the cir
cuit courts for actions relating to legality of certain
tax assessments; providing that administrative proceed
ings initiated under chapter 120,

Florida Statutes,

10

preclude circuit court actions relating to the same

11

subject

12

actions commenced in circuit court, and under chapter

13

120, Florida Statutes; requiring tender of bond secur

14

ity

15

parties, venue, burden of proof; providing for informal

16

cc,.Jerence procedures; providing for technical advise

I/

ments confidentiality thereof and disclosures thereof;

18

repealing

19

214.24,

20

Statutes, and amending s. 26.012(2)(e), Florida Stat

�, l

22
23
24

utes,

or

matter;

amount

establishing

in

time

limitations

dispute to the court;

Sections

214.26,

198.27,

212.15(5),

214.26,

214.24,

for

specifying

198.10,
198.27,

199.243,
Florida

reliiting to actions involving legality of tax,

interest

or

penalty;

providing

for compromises

of

taxes, penalties and interests and disclosure; amending
198.18(1), 199.052(8), 199.062(5), 201.17(3),

Section

2)

206.44(1),

26

and 624.509(3)(e), Florida Statutes, creating sections

27

203.07,

23

utes; providing an effective date.

29
30

206.94(1), 211.33(3), 212.12(5), 214.40(1),

206.44(3), 206.94(3), 2:14.43(7), Florida Stat-

Be It Enacted by the Legislature of the State of Florida:

31
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2
3

(1)

In any action brought in circuit court pursuant to

4 s. 213.19(1), the person initiating the action shall be the
5 plaintiff and the Department of Revenue shall be the de6 fendant.

It shall not be necessary that the Governor and

Cabinet, constituting the Department of Revenue, be named as
party
9

defendants

nor

be

named

separately

as

individual

parties, nor shall it be necessary that the Executive Direc

10 tor of the Department be named as an individual party.
11

Service of process on the department shall be perfected by

12 service pursuant to Section 48. 111, Florida Statutes, not
13 withstanding
14

15

the

provisions

of

Section

48.121,

Florida

Statutes.

16 to

(2)

In any administrative proceeding brought pursuant

Chapter

120,

Florida

Statutes,

as

authorized

in

s.

17

213.19(1),

18

party shall be designated the "Petitioner" and the Depart

the

taxpayer

or

other

substantially

affected

19 ment shall be designated the "Respondent".

20

(3)

In any aruninistrative proceeding brought pursuant

21 to section 120.57, Florida Statutes, the Department's burden

22 of
23

2-1
25
26
27

proof,

except

specifically

provided

bu

ment has been made against the taxpayer and the factual and
legal grounds upon which the Department made the assessment.
Section 3.

Section 213. 21,

Florida Statutes, is cre

ated to read:
213.21

29

(1)

31

otherwise

general law, shall be limited to a showing that an assess

23
30

as

Informal conferences; compromises.--

The

establishing

Department
informal

of Revenue may adopt rules for

conference

4

procedures

within

the

department for resolution of disputes relating to assessment

2 of taxes, interest and penalties, and for informal hearings
3 under s. 120.57(2).
4

(2)

The Executive Director of the Department or his

5 designee is authorized to enter into written closing agreements
6 with any taxpayer settling or compromising the taxpayer's

liability for any tax, interest or penalty assessed under any

8 of the chapters specified in section 213.19 (1), F.S., except
1
9 taxes imposed under chapter 206 and estimated tax penalties

101 provided for in Sections 211.33(5)(a), 220.34(2), and 624.509(3)
11 (b), F.S. When such closing agreements are approved by the
1
12 Department and are signed by the Executive Director or his

131 designee and the taxpayer, they shall be final and conclusive
14 and except upon a showing of fraud or misrepresentation of

15 material fact or except as to adjustments pursuant to Section

16 220.23 and Section 198.16, Florida Statutes, no additional

17 assessment shall be made by the Department against the taxpayer
181 for the tax, interest or penalty specified in the closing

191 agreement for the time period specified in the closing agree

WI ment, and the taxpayer shall not be entitled to institute any

21 I judicial or administrative proceedings to recover any tax,

22 I interest or penalty paid pursuant to the closing agreement.
23IThe Department is authorized to delegate to the Executive

241Director the authority to approve any such closing agreement

251 resulting in a tax reduction of less than $25,000.
�I

(3)

A taxpayer's liability for any tax or interest

27lspecified in Section 213.19(1), F.S., except taxes imposed

28lunder chapter 206, may be compromised by the department upon
�lthe grounds of doubt as to liability for or collcctability

30lof such tax or interest.
31

A taxpayer's liability under any
5

31

of

51

211.33(5)(a),

the

4 213.19(1),

6

chapters
F.S.,

penalties

for

except

those

220.34(2),

and

specified

provided

for

624.509(3)(b),

in

Section

in Sections

F.S.,

may be

settled or compromised if it is determined by the Department
that the noncompliance is due to reasonable cause and not

81 willful negligence, willful neglect or fraud.

The depart-

91 ment shall maintain records of all compromises,
I records

shall

12 pursuant

to

10

state

the

basis

and the

for the compromise.

The

11 records of compromise shall not be subject to disclosure
Chapter

119,

Florida Statutes and shall be

considered confidential information governed by the pro-

13

14

visions of s. 213.053, Florida Statutes.

15
161

The Department is authorized to enter into agree-

(5)

The Department shall establish by rule guidelines

ments for scheduling payments of taxes, interests and penal-

17 I ties•
18

(4)

191 and procedures for implementation of this section.

20

211

22

231

Section 4.

ated to read:
213.22

Section 213. 22,

Florida Statutes, is ere-

Technical assistance advisements.--The Depart-

ment may issue informal technical assistance advisements to

24 persons, upon written request, as to the Department's posi1

25

tion on the tax consequences of a stated, transaction or

261 event,

under

existing

statutes,

rules,

or

policies.

A

27 I technical assistance advisement shall not be issued after
281

the issuance of an assessment to the taxpayer requesting the

29 advisement relating to the tax or liability for tax in
1
30 respect to which a request has been made. Technical assis31

6
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DESCRIPTION OF BILL:
A, Fund or Tax Affected
All state taxes collected by the Department of Revenue reproduced by
B.

Principal Agency-Affected
Department of Revenue

FLORIDA STATE ARCHIVE
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Sponsor's Statement -of Purpose
To eliminate the confusion that currently exists with respect to
selecting the proper forum for resolving tax disputes; to establish
procedures for administrative or judicial resolution of such
<lisputes: to authorize the Department of Revenue to compromise or
waive taxes, interest and penalties under certain conditions; and to
allow the department to issue opinions regarding a taxpayer's
potential tax liability under certain circumstances.
o.

Narrative Summary
Section 1: Allows the taxpayer to select his forum for resolving a
disp ute with the department. He can file a petition for an
administrative hearing u nder Chapter 120, F,S., or he can file an
action in local circuit court. Once he makes this selection, he is
required to stick with it.
An action to contest an assessment must be filed within 60 days of
the date the assessment becomes final.

If the-taxpayer elects to utilize the administrative hearing, he
does not have to pay the amount in contest. If he files in circuit
court, he must pay the contested assessment into the court registry
or post a cash or surety.bond.

Venue for circuit court actions is in Leon County or where-the
taxpayer resides or is domiciled; venue for non-residents is in Leon
County.
section 2: Provides for naming of parties and sets out extent of
department's burden of proof in administrative hearings.
Section 3: Allows deparbnent to adopt rules for informal
conferences for resolution of tax controversies. Authorizes
Executive Director to enter into written closing agreements with
taxpayers settling or compromising tax liability. Such closing
il.greements are binding absent fraud or misrepresentation of material
fact. Provides conditions for compromise of taxes, interest and
penalties a nd requires department to maintain records stating the
basis for any compromises . Provides that the records are
confidential except for certain prescribed official purposes.
Section 4: Allows department to issue informal opinions comparable
to private letter rulings issued by t he Internal Revenue Service.
These "technical assista nce advisements" have no precedential value
except for the transaction described by the taxpayer in his request
for the opinion.
Section 5: Amends the circuit court jurisdiction to reflect the
limitations contained in Section 1.
Section 6: Repeals two current statutes inconsistent with the
procedures outlined in this bill.

81h0018ap5
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STATE OF FLORIDA
HOUSE OF REPRESENTATIVES
1981
FISCAL NOTE

·· PCB 18· ·- Bill Number
As Proposed

STATE GOVERNMENT IMPACT
In compliance with Rule 7.16, there is hereby submitted a fiscal note on the
above listed bill relative to the effect on revenues, expenditures, or fiscal
liability of t.he S tate.
- .. ---- -.. --- ---- - --. --.- ---· ----- .. -·-· - ----- --------------------------------=--===--

Sections 7 - 16: Brinq current penalty provisions in the various
tax statutes into conforIT0nce with Section 3., wh.ich allows the
department to waive or compromise penalties.

Sections 17 and 18: Provide that the act shall take effect O ctober
1, 1981, and apply to actions initiated after that date..
II .

III.

FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS:
A. �on=.B�currinq or -First- Year- Start-up Effects
Insiqnificant. Will require the department to adopt. rules
consistent with this act.
B.

Recurring .Q:C: Annualized- Continuation - Effects
None

C.

Long- Run Effects other than Normal Growt!}
None

o.

�ppropriations Conse�ences/Source of Funds
Non�

COMMENTS:
1. Current law regarding the proper forum for resolving tax
controversies is somewhat W1settled. As a generral rule, the courts
have found that the current statutes do not deprive the circuit
courts of jurisdiction in tax matters, but the courts have on a
policy basis declined to hear certain cases if they believe an
adequate administrative remedy .is available to the taxpayer,
2.

81h0018ap5

The statutes currently allow the department to compromise or to
waive penalties for certain taxes, but the department has no power
to comprom ise or waive taxes or interest.
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c.

Sponsor• s Statement of Purpose
To eliminate tbe confusion that currently exists with respect to
selecting the proper forum for r esolving tax d isputes; to es tablish
procedures for admin istrative or judicial resolution of such
disputes; to authorize the Department of Revenue to compromise or
waive taxes, interest an d penalties under certain conditions; and to
allow the department to issue op inions regarding a taxpayer's
potential tax l iability un der certain circumstan ces.

D.

Narrative Summary
Section 1: Allows the t axpayer to select his forum for resolving a
dispute with the depart ment. He can file a petition for an
administrative hearing under C hapter 120, F.S., or he can file an
action in local circuit court. Once he makes this selection
. , he is
required to stick with it.
lm action to contest an assessment must be filed within 60 days of
the date the ass essment becomes final .
If t11e taxpayer elect s t o utilize the admin istrative hearing, he
does not have to pay the amount in contest. If he files in circuit
court, he must pa y the contested assessment into the court registry
or post a cash or surety bond.
Venue for circuit court actions is in Leon County or where the
taxpayer resides or is d omiciled; venue for non-residents is in Leon
County.
Section 2: Provides for naming o f parties and sets out extent of
department's burden of proof in administrative hearings.
Section 3: Allows department to adopt rules for informal
conferences for resolution of tax controversies. Authorizes
Executive Director to enter into written closing agreements with
taxpayers settlinq or compromising tax liability. Closing
agreerrents require approval of Governor and Cabinet if they involve
a reduction in taxes of more than $25,000. Such closing agr eements
are bindinq absent fraud or misrepresentation of mat erial fact.
P rovides conditions for c ompromise of taxes, interest and penalties
and requires department to maintain records stating tbe b asis for
any compromises. Provides that th e records are confidential except
for certain prescribed official purposes.
Section 4: A llows department to issue informal o�inions comparable
to private letter rulings issued by the Internal Revenue Service.
These "technical assistance advisements" h ave no .. precedent ial value
except for tlle transaction described by the taxpayer in his request
for the opinion.
Section 5: Amends the circuit court jurisdiction to reflect the
limitations contained in Section 1.
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In compliance with Rule 7.16, there is hereby submitted a fiscal note on the
above listed bill relative to the effect on revenues, expenditures, or fiscal
liability of the State.

==================================-================-==========-===--=-------------Sections 6 - 19: Bring current penalty and interest provisions in
the various tax statutes into conformance with section 3., which
all o1.s the department to waive or compromise penalties and interest.
section 20: Repeals current statutes inconsistent with the
procedures outlined in this bill.
Sections 21 and 22: Provide that the act shall take effect O ctober
1, 1981, and apply to actions initiated after that date.
II.

III.

FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS:
A. Non-Recurring or First Year Start-up Effects
Insignificant. Will require the department to adopt rules
consi stent with this act.
B.

Recurring or Annualized Continuation Effects
None

C.

Long Run Effects other than Normal Growth
None

D.

Appropriations Consequences/Source of Funds
None

COMMENTS:
1. Current law regarding the proper forum for resolving tax
controversies is somewhat unsettled. As a general rule, the courts
have found that the current statutes do not deprive the circuit
courts of jurisdiction in tax matters, but the courts have on a
policy basis declined to hear certain cases if they believe an
adequate administrative remedy is available to the taxpayer.
2.

The statutes currently allow the department to compromise or to
waive penalties for certain taxes, but t he department has no power
to compromise or waive taxes or interest.
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Briei description of the Bill:

1.

SB 1077
Senator Johnston

Bill No.

Provides for proceedings in circuit court or administrative hearings for all
Department of Revenue taxes. Authorizes Department of Revenue to adopt rules
for informal conferences. Authorizes the executive director to compromise
assessments. Authorizes the Department to issue technical assistant advisements.
Provides for compromise of penalties and interest. Repeals Florida Statutes
198.27, 214.26, 198.10, 199.243, 214.24 and subsection (5) of 212.15.
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2.

History of the proposal: ltXl new proposal,

previously introduced, similar or companion to Bill No, _______

3.

Would the proposal place any business or individual in a competitive disadvantage: D Yes, rXl No, (If yes, explain.)

4.

Does the Bill accomplish the stated objective? X:X Yes,
lions.)

5.

Desirability of the proposal. (Briefly explain any desirable or undesirable aspects of the Bill.)

0

No. (If no, describe technical errors, omissions or contradic•

Section 3 of the bill part (2) delegates the authority to approve a closing
agreement resulting in a tax reduction of less than $25,000. It does not
address the issue of a reduction of more than $25,000.

6.

Effect on the Department of Revenue bud.get:

0 increase, 0 decrease, 0 marginal, �change.

7.

Effect on State revenue: 0 increase, 0 decrease,

8.

Estimated cost of the proposal:

Le.

Amount of increase or decrease,._____________
(State)

(Local Government)

Nonrecurring Expense

$

$

Recurring Expense

$

$

Total Expense

$

$

Additional comments (use additional sheets, plain paper, if necessary).
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SB 1077

J3ill No.

By Senator Johnston

Brief description of the Bill:

This bill amends various tax statutes administered
to provide for settlement and compromise authority
and interest;-·to provide procedures for settlement
provides authority to issue technical advisements,
various provisions of tax law.

by the department
for tax, penalty,
of disputes;
and repeals
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2.

History of the proposal:

3.

Would the proposal place any business or individual in a competitive disadvantage: D Yes, KJ No, (If yes, explain.)

4.

Does the Bill accom plish the stated objective?
tions.)

5.

0 new proposal, CZl previously introduced, similar or companion to Bill No.

rn Yes, 0

Desirability of the proposal. (Briefly explain any desirable or undesirable aspects of the Bill.)

This hill is desirable to standardize procedures concerning the tax
statutes with the .functional organization of the department.

6.

Effect on the Department of Revenue budget:

7.

Effect on State revenu.e: D increase, 0 decrease,

8.

Estimated cost of the proposal:

9.

No. (If no, describe technical errors, omissions or contradic•

0 increa_,,

decrease, 0 marginal, Lhange.
Amount of increase or decrease

1'------------

(State)

(Local Government)

Nonrecurring Expense

$

$

Recurring Expense

$

$

Total Expense

$

$

Additional comments (use additional sheets, plain paper, if necessary).

The effective date of this bill is October 1, 19Bi, which should
not oresent any unusual prohlems.
This bill impacts the Division of Audit by providing for standardization
of procedures, but does not impose additional audit costs on the
department.
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Bill No.

SB 1077

By Senator Johnston

Brief description of the Bill:

Provides for proceedings in circuit court or administrative hearings for all
Department of Revenue taxes. Authorizes Department of Revenue to adopt rules
for infonnal conferences. Authorizes the executive director to co�promise
assessments. Authorizes the Department to issue technical assistant advisements.
Provides for compromise of penalties and interest. Repeals Florida Statutes
198.27, 214.26, 198.10, 199. 20 , 214.24 aod sobsectioo (5) of 212.15.
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2.

History of the proposal:

3.

Would the p roposal place any. business or individual in a competitive disadvantage: 0 Yes, �No, {If yes, explain.)

4.

Does the Bill accomplish the stated objective? 0 Yes, 0 Nci. (If no, describe technical errors, omissions or contradic
tions.)

0 n
_ ew proposal. 0 previously introduced, similar or companion to Bill No, ___--,__-'-_

SEE ATTACHED SHEET
5.

Desirability of the proposal. (Briefly explain any desirable or undesirable aspects of the Bill.)

Section 3 of the bill part (2) delegates the authority to approve a closing
agreement resulting in a tax reduction of less than $25,000. It does not
address the issue of a reduction of more than $25,000.

6.

Effect on the Department of Revenue budget:

7.

Effect on State revenue: 0 increase, 0 decrease, �ne. Amount of increase or decrea_se .,.____________

8.

Estimated cost of the proposal:

9.

(Local Government)

Nonrecurring Expense

$

$

Recurring Expense

$

$

Total Expense

$

$

Additional comments (use additional sheets, plain paper, if necessary).
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4. Does the Bill accomplish the stated objective? ( )Yes (X)No
Section 3 of the bill creates s. 273.21, F.S., which deals with settling
or compromising tax, penalties and interest.
Subsection (2) of s. 213.21 authorizes written closing agreements to settle
or compromise tax, penalties, or interest except the estimated tax penalties
under ss. 211 .33(5)(a), 220.34(2), and 624.509(3)(b), F.S.
Subsection (3) of 213.21 authorizes the compromise of tax and interest, as
well as, penalties, except the penalties provided in ss. 211.33(5)(a),
220.34(2) and 624.509(3)(b), F.S.
Section 2ll.33(5)(a), 220.34(2) and 624.509(3)(b), F.S., require not only the
payment of. penalty but also interest for the underpayment of estimated tax
installments. Since subsection (2) and (3) of the proposed s. 213.21 exceot
only the penalties provided in ss. 211.33(5)(a), 220.34(2), and 624.509(3)(b},
F.S., were subsections (2) and (3) of s. 213.21 intended to provide for the
compromise of the interest additions.
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l3y Senator Johnston

Brief description of the Bill:

Provides for proceedings in circuit court or administrative hearings for all
Department of Revenue taxes. Authorizes Department of Revenue to adopt rules
for infonnal co�ferences. Authorizes the executive director to compromise
assessments. Authorizes the Department to issue technical assistant advisements.
Provides for compromise of penalties and interest. Repeals Florida Statutes
798.27, 274.26, 798.70, 799.2(3, 274.24 and subsection (5) of 212.15.
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History of the proposal:

3.

Would the p.roposal place any business or individual in a competitive disadvantage: D Yes, [hJ No, (If yes, explain.)

4.

o•s the Bill accomplish the stat.'d objective?� Ye.s, D
�
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6.

Effect on the Department of Revenue budget:

7.

Effect on State revenue: 0 increase, 0 decrease, rLne. Amount of increase or dee.cease$•-----------

8.

Estimated cost of the proposal:

if
I

(State)

(Local Government)

$

$

Recurring Expense

$

$

Total Expense

$

$

Additional comments (use additional sheets, plain paper, if necessary).
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aspects of the Bill.)

(Briefly explain any desirable or undesirable

Section 206.--By comprom1s1ng and lowering penalties the distribution to
the several funds will be decreased but minimal . By not compromising
penalties the dealers and distributors are discouraged from untimely
reports.
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SB 1077 by Senator
Johnston

SUMMARY:
A.

Present Situation:
Current statutes regarding the proper forum for resolving tax
controversies are often inconsistent and unclear. As a general rule,
the courts have found that the statutes do not deprive the circuit
courts of jurisdiction in tax matters. However, on a policy basis
the courts have declined to hear certain cas.es if they believe an
adequate administrative remedy is available to the taxpayer. The
Department of Revenue also feels that there is not enough flexibility
for the Department to compromise with taxpayers in trying to reach
a fair settlement.

B.

Effect of Proposed Changes:
This bill establishes procedures for administrative and judicial
resolution of tax disputes and allows the Department of Revenue more
leeway in compromising with taxpayers. Following is a section-by
section outline of the bill:
Section 1: Allows the taxpayer to select his forum for resolving
a dispute with the department. He can file a petition for an
administrative hearing under Chapter 120, Florida Statutes, or he
can file an action in local circuit court. Once he makes this
selection, he is required to stick with it.
An action to contest an assessment must be filed within 60 days of
the date the assessment becomes final.
If the taxpayer elects to utilize the administrative hearing, he
does not have to pay the amount in contest. If he files in circuit
court, he must pay the contested assessment into the court registry
or post a cash or surety bond.
Venue for circuit court actions is in Leon County or where the taxpaye
resides or is domiciled; venue for non-residents is in Leon County.
Section 2: Provides for naming of parties and sets out extent of
department's burden of proof in administrative hearings.
Section 3: Allows department to adopt rules for informal conferences
for resolution of tax controversies. Authorizes Executive Director
to enter into written closing agreements with taxpayers settling
or compromisirig tax liability. Closing agreements require approval
of Governor and Cabinet if they involve a reduction in taxes of more
than $25,000. Such closing agreements are binding absent fraud or
misrepresentation of material fact. Provides conditions for compromis
of taxes, interest and penalties and requires department to maintain
records stating the basis for any compromises. Provides that the
records are confidential except for certain prescribed official pur
poses.
Section 4: Allows department to issue informal opinions comparable
to private letter rulings issued by the Internal Revenue Service.
These "technical assistance advisements" have no precedential value
except for the transaction described by the taxpayer in his request
for the opinion.
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Section 5: Amends the circuit court jurisdiction to reflect the
limitations contained in Section 1.
Section 6 - 19: Bring current penalty and interest provisions in
the various tax statutes into conformance with Section 3. , which
allows the department to waive or compromise penalties and interest.
Section 20: Repeals current statutes inconsistent with the procedures
outlined in this bill.
Sections 21 and 22: Provide that the act shall take effect October
l, 1981, and apply to actions initiated after that date.
II.

III.

ECONOMIC IHPACT AND FISCAL NOTE:
A.

Public:

B.

Government:

None.
None.

COMMENTS:
This act would take effect on October 1, 1981 and apply to actions initiated
after that date.
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A bill to be entitled
A.n act relating to trial procedures in certain
tax controversies; creat:ng ss. 213.19-213.22,
rlorida Statutes; providing exclusive original
jurisdiction in the circuit courts for actions
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S0 ries

relating to legality of certain tax
assessments; providing that administrative
proceedings initiated under chapter 120,
Florida Statutes, preclude circuit court
IQ

actions relating to the same subject matter;

11

establishing time limitatior.s for actions

12

commenced in circuit court; requiring tender of

13

bend or amount in dispute to the court;

14

specifying parties and venue; providing for

15

informal conferer.ce procedures; providing for

16

technical advisements; repealing s. 214.26,

17

Florida Statutes, relating to actions involving

18

legality of tax or penalty; providing an

19

effecti 1e date.
1

20
211 Be It Enacted by the r..egislatu,e of the State of !"lorida:
22
Section 1.

23

Section 213.19, Florida Statutes, is

241 created to read:
213.19

25

Jurisdiction of circuit courts in specific tax

�! matters; administrative hearings and appeals; time for
271 commencing action; parties, deposits, and compromises of taxes
281 and interest.-29

I

( 1)

In any action relating to the legality of any

JOI assessment of ta:<, interest, or penalties as provided far
31 I under chapter 198, 199, 201, 203, 206, 211, 212, 213, 214 or
l
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220,

the circuit court shall have the exclusive original

jurisdiction unless an action has been
provisions of chapter 120.

initiated under the

The taxpayer may file an action

41

relating to the legality of any assessment of tax, interest,

51

or penalty as provided for under chapter 198,

61 206, 211,

212,

213,

199,

201,

214 or 220, in the circuit court,

203,

or he

may file a petition under the applicable provisions of chapter
Once the action has been initiated under s. 120.56,

3I

120.

91

120.565 or s.

120.57,

s.

no action may be filed in circuit court

101 relating to the same subject matter, and judicial review shall
11!

be exclusively limited to appellate review pursuant to s.

121

120.68.

The provisions of this section shall

not be

131 applicable to the refund of taxes previously paid.
No action may be brought to contest an assessment

( 2)

I.!
151

of a tax, in::.erest, or penalty as iJrovided for in this

161

secci.on,

171

after 60 days

ta:<es as specified i.,

subsection

(l).

In an action filed in circuit court contesting the

(3)

18

:rem the date of an assessment of the

191

legality of a tax or penalty assessed under a chapter

20

specified

1

211

I
221

in subsection

(1),

the plaintiff shall,

unless the

taxes, p�nalties, and interests assessed have been paid to the
Department of Revenue

23

(a)

Tender

;nior to the i;.stitution of suit:

into the registry of the court and file

2JI

with the complaint the

25!

complained of,

261

unless the department waives this requirement;

(b)

27

full amount of the assessment

includir.g penalties and accrued

interest,
or

File wi�h the complaint a cash bond or a surety

281

bond endorsed by a surety company authorized to do business in

29 I

this state,

301

court,

31

including the taxes,

or by such sureties as may be approved by the

and conditioned UEJon pc'.(ffient in
costs,

?enalties,

full o: the judgment,
and interes·t.

2
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(4)

Venue in any action

subsection (�)
(a)
<11

be as follows:

If the taxpayer is an individual,

the county where the
(b)

61

shall

initiated pursuant to

taxpayer resides or in Leon County.

If the taxpayer

sole proprietor,

venue may be in

is a business entity,

venue may be in the county where

including

a

its

principal commercial domicile is located or in Leon County.
(c)
91
101
11

does net,
?lorida,

If the taxpayer

is not a

]J

:51

16

Florida and

maintain its principal commercial domicile in
venue shall be in Leon County.

(d)

If the tax arises under chapter 198,

121 be in the circ1Jit court having
131

resident cf

venue shall

jurisdiction over the

administration of the estate.
Section 2.

Section 213.20,

:lorida Statutes,

is

created to read:
213.20

Actions in civil court.--In an action brought

171

in circuit court es author:-ized in s. 213.19(1), the s,erson

18!

initieting an action contesting an assessment shall be the

19!

plaintif: end the Department of Revenue shal:. be the

20:

defendant.

2'.I

Cabinet,

nor the executive director of the de[)artment, be

221

named as

party defendant.5

221

separa::.ely cis individual parties.

241

department shall be perfected by servir.g the executive

251

director of the des,artment.

26
27 I

It shall not be necessary that the Governor and

Section 3.

constituting the depa:-tment or named

Section 213.21,

Service of process on the

Florida Statutes,

is

created to read:

23

213.21

29

( l)

:nformal conferences;

compromises.--

The Department of Revenue may adopt rules for

;JOI

establishing

informel conference procedures within the

31 I

c;epartment for resolution of disputes relating to .-assessment

3
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1j of taxes and penalties,

and for

informal

hearings under s.

120.57(2).
(2)
ll

The department may compromise the amount of any

tax, or interest assessed under a chapter specified in s.
213.19(1),

61

but only pursuant to guidelines and procedures

established by rule.

The procedures shall require the

department to maintain a full

record of all compromises, and

Bl

the records shall state the basis upon which the department

91

believes the compromise to be in the public interest.

10
11 !
12

Section 4.

Section 2 13.22,

Florida Statutes,

is

created to read:
213.22

Technical assistance advisements.--The Division

131

of Audit of

the

Department of Revenue may provide informal

1;1J

technical

:SI

reql!est, as to the probable tax consequences of a stated,

161

proposed c:ransaction or event,

at a stated time under existing

1 71

statutes, rules,

Technical assistance

181

advisements shall have no precedential value except as to the

191

f)erson requesting

:201

advisement sha:i.l

21 I

person requesting the advisement and only for

22i

year in which the assistance advisement is issued.

231

technical assistance advisement is not an order

241

pursuant to s. 120.565 or s.

25 I

gene r al app licab i li t y un der s. 120. 5 4 .

2-ol

120.53(2)

assistance advisements to

shall

aCvisements .

or policies.

t:ie advisement.

persons,

l!pon written

The technical assistance

oe binding on the department only as to the

120.59,

not be ap,:,licaole to

The department shall

the ca.ie:1dar
A

issued

or a rule or policy of
The provisions of s.

tech!1ical ass:.stance

not disclose technical

�I

assistance advisements to any person ocher than the person who

�!

re�uested the advisement or the ,:,erson wi�h respect to whom it

,Oi pertains.
31 I

The depar�ment �ay adopt ruies

guidelines and

procedures for su'.:>missicn,

prescribing
issuance or denial

4
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of issuance, and disclosure of technical assistance
advisements.
Section 5.

Section 214.26, Florida Statutes, is hereby

re;Jeal ed.
Section 6.

This act sha�l apply to all circuit court

61 proceedings initiated a:ter the ef.':ective date of this act.
Section 7.

This act shall cake effect October 1, 1981.

*****************************************
10
11 i

13
14
:5
16
17

SENATE SUMMARY
Provides that the circuit court sha!l have exclusive
original jurisdiction over actions relating to the
legality of nonproperty tax assessments unless an
administrative proceeding relating to the same subject
matter has been initiated under chapter 120. Requires
certain actions to be filed within 60 davs afcer the date
of the assessment of tax. Specifies parties and venue.
Provides �or informal conference orocedures.
Provides
for technical advisements as to t�e tax consequences of
proposed transactions.
Repeals s. 214.26, Florida
Statutes, relating to actions involving the legality of a
tax or penalty.

18
19
20
21
22
23

24
25
26
27
28
29
30
31
5
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SB 9 by Senator Dunn

SUMMARY:
A.

Present Situation:
Under current provisions, an individual contesting a tax assessment has
several options:
1. Department of Revenue Conference Policy--The department affords an
opportunity for a conference with the Department's Conferee to all
taxpayers who believe they have reason to protest a proposed tax
liability or status of taxpayers under its jurisdiction. The Depart
ment of Revenue feels that there is not enough flexibility for the
department to compromise with taxpayers in trying to reach a settlement.
2. Chapter 120 Hearing--A taxpayer has the right to petition for a
hearing under the Administrative Procedures Act.
3. Circuit Court Jurisdiction--A taxpayer may, within 60 days after
adverse departmental action, choose to have the department's action
reviewed in circuit court in lieu of filing a petition under the
Administrative Procedures Act. However, on a policy basis the
courts have declined to hear certain cases if they believe an ade
quate administrative remedy is available to the taxpayer.
There is no statutory scheme providing a definite procedure for the
resolution of tax assessment contests.

B.

Effect of Proposed Changes:
The bill establishes procedures for administrative and judicial resolu
tion of tax disputes. In addition the bill allows the Department of
Revenue greater flexibility in compromising with taxpayers. Following
is a section by section outline of the bill:
Section 1: Allows the taxpayer to select his forum for resolving a
dispute with the department. He can file a petition for an administra
tive hearing under Chapter 120, Florida Statutes, or he can file an
action in local circuit court. Once an action hasbeen initiated under
Chapter 120, no action may be filed in circuit court.
An action to contest an assessment must be filed within 60 days of the
date of the assessment of taxes.
If the taxpayer
not have to pay
he must pay the
waived, or post

elects to utilize the administrative hearing, he does
the amount in contest. If he files in circuit court,
contested assessment into the court registry, unless
a cash or surety bond.

Venue for circuit court actions is in Leon County or where the taxpayer
resides or is domiciled; venue for nonresidents is in Leon County.
Section 2: Names the parties in an action contesting a tax assessment.
Provides for service on the department.
Section 3: Allows department to adopt rules for infonnal conferences
for resolution of tax controversies. Provides that the department may
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establish rules for compromise of taxes, interest, and penalties and
requires department to maintain records stating the basis for any
compromises.
Section 4: Allows department to issue informal opinions comparable to
private letter rulings issued by the Internal Revenue Service. These
"technical assistance advisements" have no precedential value except for
the transaction described by the taxpayer in his request for the opinion.
The department is authorized to adopt rules and procedures in regard to
"technical assistance advisements."
Section 5: Repeals a current statute inconsistent with the procedures in
this bill concerning filing of taxes due or a bond, in actions contesting
a tax assessment.
Sections 6 and 7: Provide that the act shall take effect October l, 1981,
and apply to all circuit court proceedings initiated after that date.
II.

I I I.

ECONOMIC IMPACT ANO FISCAL NOTE:
A.

Public:

B.

Government:

COMMENTS:

None.
None.

A similar bill, HB 1171, was placed on the House Calendar on 4-30-81.

IV.

A comparable bill, SB 1077, has been agendaed for the 5-20-81 meeting of the
Senate Judiciary-Civil Corrrnittee.
AMENDMENTS:

None.
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interest, and penalties; creating ss. 213.19213.22, Florida Statutes; providing for
jurisdiction of circuit courts in certain tax
matters; limiting the time in which to file an
action to contest assessments; requiring the

7
8

.9

I

plaintiff to post bond or a deposit with the
complaint; providing venue in such actions;

10

prqviding limitations on filing such actions

11

concurrently in certain proceedings;

12

authorizing the Department of Revenue to

13

compromise assessments and enter into

14

agreements in such compromises; providing for

15

issuance by the department of technical

16

assistance advisements; providing for

17

confidentiality and disclosure of such

18

advisements; authorizing the department to

19

adopt rules regulating matters relating to

20

contesting assessments; amending ss.

21

26.012(2)(e), 198.18, 199.052(9)(d),

22

211.33(3)(b), 624.509(3)(e), and adding s.

23

199.052(9)(e), Florida Statutes, 1980

24

Supplement, amending ss. 199.062(5)(b),

25

201.17(3), 206.44(1), 206.94(1), 212.12(5),

26

214.40(1), adding ss. 206.44(3), 206.94(3),

27

214.43(7), Florida Statutes; creating s.

28

203.07, Florida Statutes; authorizing the

29

department to settle or compromise assessments;

30

repealing s. 198.27, rlorida Statutes, as

31

amended, and ss. 198.10, 199.243, 212.15(5),
1
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Actions in circuit court and under chapter

21 120.-3

( 1)

In any action brought in circuit court pursuant to

41 s. 213.19(1), the person initiating the action shall be the
SI plaintiff and the Department of Revenue shall be the
61 defendant.

It shall not be necessary that the Governor and

71 Cabinet, constituting the Department of Revenue, be named as
81 party defendants nor be named separately as individual
91 parties; nor shall it be necessary that the executive director
101 of the department be named as an individual party.

Service of

111 process on the department shall be perfected by service
12 I pursuant to s. 48.111, notwithstanding the provisions of s.
13 I 48.121.

14

(2)

In any administrative proceeding brought pursuant

151 to chapter 120, as authorized in s. 213.19(1), the taxpayer or
161 other substantially affected party shall be designated the
171 petitioner and the department shall be designated the
181 respondent.
19

( 3)

In any administrative proceeding brought pursuant

201 to s. 120.57, the department's burden of proof, except as
211 otherwise specifically provided by general law, shall be
22 I limited to a showing that an assessment has been made against
23 I the taxpayer and the factual and legal grounds upon which the
241 department made the assessment.
25

Section 3.

Section 213 .21, Florida Statutes, is

261 created to read:
27

213.21

28

(1)

Informal conferences; compromises.--

The Department of Revenue may adopt rules for

29 I establishing informal conference procedures within the
301 department for resolution of disputes relating to assessment
31
4
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11 of taxes, interest, and penalties, and for informal hearings
21 under s. 120.57(2).
3I

(2)

The executive director of the department or his

41 designee is authorized to enter into written closing
SI agreements with any taxpayer settling or compromising the
61 taxpayer's liability for any tax, interest, or penalty
71 assessed under any of the chapters specified in s. 213.19(1),
81 except taxes imposed under chapter 206 and estimated tax
91 penalties provided for in s. 211.33(5)(a), s. 220.34(2), or s.
101 624.509(3)(b).

If such closing agreements are approved by the

111 department and are signed by the executive director or his
12 I designee and the taxpayer, they shall be final and conclusive,
13 I and, except upon a showing of fraud or misrepresentation of
141 material fact or except as to adjustments pursuant to s.
15 I 220.23 or s. 198.16, no additional assessment shall be made by
161 the department against the taxpayer for the tax, interest, or

17 I penalty specified in the closing agreement for the time period
181 specified in the closing agreement, and the taxpayer shall not
191 be entitled to institute any judicial or administrative
201 proceedings to recover any tax, interest, or penalty paid
21 I pursuant to the closing agreement.

The department is

22 I authorized to delegate to the executive director the authority
23 I to approve any such closing agreement resulting in a tax
241 reduction of less than $25,000.
25 I

(3)

A taxpayer's liability for any tax or interest

261 specified in s. 213.19(1), except taxes imposed under chapter
27 I 206, may be compromised by the departme�t upon the grounds of
28 1 doubt as to liability for or collectability of such tax or
A taxpayer's liability for penalties under any of

29

interest.

30

the chapters specified in s. 213.19(1), except those provided

31

for in s. 211.33(5)(a), s. 220.34(2), or s. 624.509(3)(b), may
5
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be settled or compromised if it is determined by the

3

and not to willful negligence, willful neglect, or fraud.

2
4

department that the noncompliance is due to reasonable cause

The

department shall maintain records of all compromises, and the

SI records shall state the basis for the compromise.

The records

61 of compromise shall not be subject to disclosure pursuant to

71 chapter 119 and shall be considered confidential information
81 governed by the provisions of s. 213.053.
91

(4)

The department is authorized to enter into

101 agreements for scheduling payments of taxes, interests or
11I penalties.
12

(5)

The department shall establish by rule guidelines

13

and procedures for implementing this section.

15

created to read:

17

Department of Revenue may issue informal technical assistance

19

department's position on the tax consequences of a stated

14

16

Section 4.

213.22

Section 213.22, Florida Statutes, is

Technical assistance advisements.--The

18I advisements to persons, upon written request, as to the
20

transaction or event under existing statutes, rules, or

22

issued to a taxpayer on the subject of the tax or liability

21
23

policies.

A technical assistance advisement shall not be

t.�erefor after the issuance to the taxpayer of an assessment
Technical assistance advisements shall have no

24

of such tax.

26

advisement and only then for the specific transaction

25

27

precedential value except to the taxpayer requesting the

addressed in the technical assistance advisement, unless

28I specifically stated otherwise in the advisement.

Any

291 modification of such advisements shall be prospective only.

technical assistance advisement is not an order issued
1
31 pursuant to s. 120.565, or s. 120.59, or a rule or policy of
30

A

6
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SUMMARY:
A.

Present Situation:
Under current provisions, an individual contesting a tax assessment has
several options:
l.

Department of Revenue Conference Policy--The department affords an
opportunity for a conference with the department's conferee to all
taxpayers who believe they have reason to protest a proposed tax
liability or status of taxpayers under its jurisdiction. The
Department of Revenue feels that there is not enough flexibility for
the department to compromise with taxpayers in trying to reach a
settlement.

2.

Chapter 720 Hearing--A taxpayer has the right to petition for a
hearing under the Administrative Procedures Act.

3.

Circuit Court Jurisdiction--A taxpayer may, within 60 days after
adverse departmental action, choose to have the department's action
reviewed in circuit court in lieu of filing a petition under the
Administrative Procedures Act. However, on a policy basis the courts
have declined to hear certain cases if they believe an adequate
administrative remedy is available to the taxpayer.

There is no statutory scheme providing a definite procedure for the
resolution of tax assessment contests.
B.

Effect of Proposed Changes:
SB 7077 establishes procedures for administrative and judicial resolution
of tax disputes. In addition the bill allows the Department of Revenue
greater flexibility in compromising with taxpayers. Following is a
section by section outline of the bill:
Section l: Allows the taxpayer to select his forum for resolving a
dispute with the department. He can file a petition for an administra
tive hearing under Chapter 720, Florida Statutes, or he can file an
action in local circuit court. Once he makes thisselection, no action
may be brought in the other forum.
An action to contest an assessment must be filed within 60 days of the
date the assessment becomes "final," as defined by departmental rule.
If the taxpayer elects to utilize the administrative hearing, he does
not have to pay the amount in contest. If he files in circuit court, he
must pay the contested assessment into the court registry, unless
waived, or post a cash or surety bond.
Venue for circuit court actions is in Leon County or where the taxpayer
resiJes or is domiciled; venue for nonresidents is in Leon County.

Section 2: Provides for service of process in any action brought in
circuit court. In addition, this section sets out the department's
burden of proof in administrative hearings.
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Section 3: Allows department to adopt rules for informal conferences for
resolution of tax controversies. Authorizes Executive Director to enter into
written closing agreements with taxpayers settling or compromising tax
liability. Closing agreements require approval of Governor and Cabinet if
they involve a reduction in taxes of more than $25,000. Such closing agree
ments are binding absent fraud or misrepresentation of material fact.
Provides conditions for compromise of taxes, interest and penalties and
requires department to maintain records stating the basis for any compromises.
Provides that the records are confidential except for certain prescribed
official purposes.
Section 4: Allows department to issue informal op1n1ons comparable to
private letter rulings issued by the Internal Revenue Service. These
"technical assistance advisements" have no precedential value except for the
transaction described by the taxpayer in his request for the opinion. The
department is authorized to adopt rules and procedures in regard to "technical
assistance advisements."
Section 5: Amends the circuit court jurisdiction to reflect the limitations
contained in Section 1.
Section 6-17: Bring current penalty and interest provisions in the various
tax statutes into conformance with Section 3, which allows the department to
waive or compromise penalties and interest.
Section 18: Repeals current statutes inconsistent with the procedures
outlined in this bill.
Sections 19 and 20: Provide that the act shall take effect October l, 1981,
and apply to actions initiated after that date.
II.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:

None.

B. Government:

None.

I I I . COMMENTS:
A similar bill, HB 1171, was placed on the House Calendar on 4-30-81.
A comparable bill, SB 9, has been agendaed for the 5-20-81 meeting of the Senate
Judiciary-Civil Committee.
IV.

AMENDMENTS:

None.
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Tax Controversies

L

HB 1171 by House Finance
and Taxation Committee

SUMMARY:
A.

Present Situation:
Under current provisions, an individual contesting a tax assessment has
several options:
1.

Department of Revenue Conference Policy--The department affords an
opportunity for a conference with the department's conferee to all
taxpayers who believe they have reason to protest a proposed tax
liability or status of taxpayers under its jurisdiction. The
Department of Revenue feels that there is not enough flexibility
for the department to compromise 1�ith taxpayers in trying to reach
a settlement.

2.

Chapter 120 Hearing--A taxpayer has the right to petition for a
hearing under the Administrative Procedures Act.

3.

Circuit Court Jurisdiction--A taxpayer may, within 60 days after
adverse departmental action, choose to have the department's action
reviewed in circuit court in lieu of filing a petition under the
Administrative Procedures Act. However, on a policy basis the
courts have declined to hear certain cases if they believe an
adequate administrative remedy is available to the taxpayer.

There is no statutory scheme providing a definite procedure for the
resolution of tax assessment contests.
B.

Effect of Proposed Changes:
HB 1171 establishes procedures for administrative and judicial resolu
tion of tax disputes. In addition the bill allows the Department of
Revenue greater flexibility in compromising with taxpayers. Following
is a section by section outline of the bill:
Section 1: Amends the circuit court jurisdiction to reflect the limi
tations contained in Section 11.
Sections 2-10 and 15-17: Bring current penalty and interest prov1s1ons
in the various tax statutes into conformance with Section 13, which
allows the department to waive or compromise penalties and interest.
Section 11: Allows the taxpayer to select his forum for resolving a
dispute with the department. He can file a petition for an administra
tive hearing under Chapter 120, Florida Statutes, or he can file an
action in local circuit court. Once he makes thisselection, no action
may be brought in the other forum.
An action to contest an assessment must be filed within 60 days of the
date the assessment becomes "final," as defined by departmental rule.
If the taxpayer elects to utilize the administrative hearing, he does
not have to pay the amount in contest. If he files in circuit court, he
Page 1 of 2
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must pay the contested assessment into the court registry, unless waived,
or post a cash or surety bond.
Venue for circuit court actions is in Leon County or where the taxpayer
resides or is domiciled; venue for nonresidents is in Leon County.
Section 12: Provides for service of process in any action brought in
circuit court. In addition, this section sets out the department's
burden of proof in administrative hearings.
Section 13: Allows department to adopt rules for informal conferences for
resolution of tax controversies. Authorizes Executive Director to enter
into written closing agreements with taxoayers settling or compromising
tax liability. Closing agreements require approval of Governor and
Cabinet if they involve a reduction in taxes of more than $25,000. Such
closing agreements are binding absent fraud or misrepresentation of
material fact. Provides conditions for compromise of taxes, interest,
and penalties and requires department to maintain records stating the
basis for any compromises. Provides that the records are confidential
except for certain prescribed official purposes.
Section 14: Allows department to issue informal op1n1ons comparable to
private letter rulings issued by the Internal Revenue Service. These
"technical assistance advisements" have no precedential value except for
the transaction described by the taxpayer in his request for the opinion.
The department is authorized to adopt rules and procedures in regard to
"technical assistance advisements."
Section 18: Repeals current statutes inconsistent with the procedures
outlined in this bill.
Sections 19 and 20: Provide that the act shall take effect October 1,
1981, and apply to actions initiated after that date.
II. ECONOMIC IMPACT AND FISCAL NOTE:

III .

A.

Public:

None.

B.

Government:

None.

COMMENTS:
HB 1171 was substituted for a similar bill, SB 1077, by the Senate.

IV. AMENDMENTS:

None.

STATE 0.f' FLORIDA

TALLAHASSEE, 32301

May 15, 1981

RANDY MILLER
EXECUTIVE O!RECTOR

Mr. Steve Charpentier, Aide
Senate Judiciary-Civil Committee
Room 111 Senate Office Building
Tallahassee, Florida 32301
Dear Steve:
Here is a copy of a synopsis of the bill as it was
first drawn.
There have been some additional revisions
added, like the $25,000 limit.
Hope you will find this helpful.
You need to
closely review it, though, in light of the amendments
placed on by the House after this was drafted.
Sin

if

Robert A. Pierce
General Counsel
RAP/mlf

AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER

Synopsis of a bill entitled an act
relating to trial procedures in certain
tax controversies.
1.

Provides for alternative jurisdiction for trial of tax
cases administered by the Department of Revenue re
quiring the taxpayer to file either in Circuit Court or
under Chapter 120 within 60 days after the Department's
assessment becomes final.

The department is to estab

lish by rule when the assessments are to become finct2.
2.

Requires taxes,

interest, . and penalties being chal

lenged be paid into the court or a bond or other secur
ity be posted within the circuit court as a prerequi
site to litigating in circuit court, unless waived in
writing by the Department.
3.

Provides venue for circuit court actions to be either
in Leon County or where the taxpayer resides or main
tains its principal Florida commercial domicile except
(1)

where

the

taxpayer

does not have a commercial

domicile or does not reside in Florida then venue is in
Leon County or (2) where estate taxes are at issue then
venue is in the circuit court where the estate is being
administered.
4.

These provisions do not apply to refund cases.

1

5.

Provides that the taxpayer is the plaintiff and the
Department is the defendant in circuit court actions
and service of process is to be made upon the Depart
ment by service on the Executive Director under 48.111,
F.S.

6.

Provides that in 120 actions the taxpayer is the peti
tioner and the Department is the respondent and the
Department's burden of proof is limited to showing that
there was an assessment made and upon what factual and
legal grounds the Department made the assessment except
where specific statutes provide the Departments assessb._ set.....__
ment to :ee prima fasis c�. �-+o k ��

7.

Provides statutorily for informal conference procedures
within

the Department to resolve disputes prior to

litigation.
8.

Authorizes

the

Department

to

settle

or

compromise

assessments of tax or interest where there is doubt as
to the liability or collectibility of the tax or inter
est and to settle or compromise penalties if there is
reasonable cause for the non-compliance and it is not
due

to

willful

negligence

or

fraud.

Requires

the

Department to keep records of all such compromises and
the basis therefore.

Makes these records confidential.

The compromise of penalties does not apply to penalties
for estimated tax payment under Section 211. 33 (5) (a),
220.34(2),

and 624.509(3)(b),

F.S.

Makes compromise

agreements final as to tax liability except where there
2

is fraud or misrepresentations or adjustments made by
the

Internal

estate

tax

depends.

Revenue
upon

Service under corporate tax or

which

the

Department's

assessment

Requires the Governor and Cabinet to approve

compromises in excess of $25,000.
9.

Authorizes the Department to provide informal state
ments to individual taxpayers, without complying with
Chapter 120 requirements or being governed by Chapter
120, in order to give taxpayers in advance the depart
ment's position on tax treatment of specific transac
tions.

Makes

these

statements binding only on

the

Department and taxpayer and not to any other taxpayer
and

the

Department.

These

are

similar

to private

letter rulings of the Internal Revenue Service.

These

statements are precluded from public disclosure until
identifying information is deleted.
10.

Authorizes the department to collect taxes by use of
scheduling payments.

3

